
New York State’s Clean Energy Standard 

A Case of Miss-Directed Energy 

 

As proposed in the New York State Clean Energy Standard the newly formed 

Office of Renewable Energy Siting is improperly investigating a plan for the siting 

of 9,000 MW of off-shore wind generation. This plan is fatally flawed as exampled 

by the following miss-directed energies: 

1. Western New York currently has an over capacity of energy including a 

large component of renewable generation. This high level of off-shore wind 

generation would financially harm the current and future energy market in 

the Western New York region. 

2. Off-shore wind generation is the highest cost renewable generation option 

which is 275% higher than the average of the remaining renewables. This 

would result in a generation cost of $95/MWH versus the current 

$20/MWH cost. These above market costs will have to be born by the 

Western New York taxpayers and electric ratepayers. Additionally, the 

environmental impact of off-shore wind has not been fully addressed. The 

direct costs to mitigate these environmental impacts will certainly add to 

the off-shore wind development costs. 

3. New York State has an abundance of untapped hydro-electric generation 

capability which can be developed at 50% of the off-shore wind 

development cost. The hydro-electric generation would provide clean 

source of dispatchable, grid friendly renewable power. Additionally, the 

capacity factor of hydro-electric generation is 78%, which is 3 times the 

26% capacity factor of off-shore wind generation. The result of which is for 

every 1 megawatt of hydro-electric generation 3 megawatts od off-shore 

wind would have to be built and maintained. 

I implore the Office of Renewable Energy Siting to expand their renewable 

options and aggressively support the development of the “Best Directed” energy 

option, hydro-electric generation for Western New York and leave Lake Erie 

alone! 



Anna Castonguay 
 

I am in favor of the updated regulations. It is important now more than ever that New York
improves the process of getting solar projects started. This goes beyond vanity and personal
inconvenience- moving to green energy is essential for human growth and health. Furthermore, this
will bring in new jobs. As a young professional, I have many peers who are leaving New York in
waves due to our state's inability to keep up with progress. Young professionals from NY are
flocking out west or to Massachusetts to work in this field, and New York is lacking. Furthermore,
the science backing solar energy as being more efficient than ethanol or oil is overwhelming. Solar
will support our farmers financially and environmentally. The lack of evidence is overwhelming
and New York will only fall behind if we fail to move forward with this.



hans daatselaar 
 

I have lived 1,500' from turbine #1 of the Dutch Hill Facility in Cohocton NY since before it was
built 13 years ago so my comments are from first hand experience. The danger zone set back of
1,500' to a non-participating home for the existing 420' turbines in this project are only barely
adequate. During certain weather events the whooshing noise of the 300' diameter turbine blades is
transmitted through the walls of my house and makes sleeping impossible. I mention this because
the next generation of mega wind turbine will be a minimum of 650' tall with a giant 500' diameter
blade. The proposed danger zone setback for overall turbine height times 2 in 94-C Draft
Regulation for non-participating residential houses is completely inadequate and irresponsible. The
minimum set back distance for a 650' turbine to a residential house should be no less than 2,500'or
double what is being proposed in the draft regulation. Set back distances and height are the main
issues affecting the responsible siting of wind turbines. For those of us with no choice but to live in
the shadow of these leviathans the issue isn't just about health and safety of our families but also
the loss of property value to our homes. The billion dollar international wind developer has
absolutely no concern for the safety and wellbeing of us non-participating residents who live within
these disputed safety setback zones and they will never stop lobbying for inadequate setback
distances unless the state does the right thing and mandates 4 times the overall height of the machine.

Please clarify in 94-c Draft Regulation Page 26, Real Property, Exhibit 4 (c)the meaning of
"acquiring necessary lands....pursuant to New York State Eminent Domain Procedure Law.



Eleanor Saunders 
 

Comments to the Office of Renewable Energy Siting on the draft regulations Chapter XVIII Title 19
Dated December 1, 2020

I am not an attorney or a professional who is familiar with the ins and outs of energy siting
regulations, but I am someone who has worked on state and national climate policy for the last 14
years. From 2007 to 2015, I was an environmental researcher at the Council of State Governments,
a nonprofit providing policy information in various areas to state governments. Since my retirement
in 2015, I have transferred this knowledge base to work as an active volunteer with Citizens'
Climate Lobby, an international organization with more than 195,000 supporters in the U.S. My
volunteer activities include being the liaison to my Congressman, Antonio Delgado (NY19), and his
staff. I am also a resident of rural Austerlitz, New York.

Last night, I listened to the online testimonies presented to ORES in response to the draft
regulations for Chapter XVIII, Title 19 of NYCRR Part 900. My letter is motivated by my reaction
to the statements from multiple upstate New York elected officials and residents who blanketly
condemned the expedited siting rules being proposed, largely because of the visual and possible
auditory impact renewable energy projects would have on our rural landscapes as well as outrage
that traditions of home-rule would be overridden by the state in favor of transitioning our power
system away from reliance on the fossil fuels that threaten the futures of all our children and
grandchildren.

I, too, live in a rural community and treasure the beauty and peace that I'm surrounded by. Yet it
astonishes me to hear people reject what's necessary for addressing the life-threatening climate
crisis at a scale commensurate with the problem. How can this kind of blanket opposition be
justified when you consider the exponentially greater damage that climate change has caused and
will increasingly cause to the same rural landscapes, native species, water resources, infrastructure,
homes, livelihoods and health?

I do support certain specific changes to the draft regulations that a responsible and knowledgeable
organization like Scenic Hudson is calling for. It also makes sense that project developers would
reach out to local stakeholders for input and offer benefits to town residents that could create
goodwill at minimal cost, whether by ensuring that a certain number of jobs will be reserved for
qualified local workers or by donating to popular town organizations or projects. Otherwise, one
ends up with real damage to the social fabric of small communities like nearby Copake, NY, where
just such a battle is playing out.

I thank ORES for taking its responsibilities seriously – both in the careful regulations it has created
to expedite the expansion of clean energy in our state and in taking seriously the importance of
letting affected citizens articulate their views, both pro and con. I particularly thank the government
of New York State for advancing an ambitious climate plan that will benefit not just our cities and
towns but ultimately the planet.



Comments to the Office of Renewable Energy Siting on the draft regulations Chapter XVIII Title 19 

(Subparts 900-1 – 900-5; 900-7 – 900-15) and the draft uniform standards and conditions, Chapter XVIII 

Title 19 (Subpart 900-6) 

Dated December 1, 2020 

  

 

I am not an attorney or a professional who is familiar with the ins and outs of energy siting regulations, 

but I am someone who has worked on state and national climate policy for the last 14 years. From 2007 

to 2015, I was an environmental researcher at the Council of State Governments, a nonprofit providing 

policy information in various areas to state governments. Since my retirement in 2015, I have 

transferred this knowledge base to work as an active volunteer with Citizens’ Climate Lobby, an 

international organization with more than 195,000 supporters in the U.S. My volunteer activities include 

being the liaison to my Congressman, Antonio Delgado (NY19), and his staff. I am also a resident of rural 

Austerlitz, New York. 

Last night, I listened to the online testimonies presented to ORES in response to the draft regulations for 

Chapter XVIII, Title 19 of NYCRR Part 900.  My letter is motivated by my reaction to the statements from 

multiple upstate New York elected officials and residents who blanketly condemned the expedited siting 

rules being proposed, largely because of the visual and possible auditory impact renewable energy 

projects would have on our rural landscapes as well as outrage that traditions of home-rule would be 

overridden by the state in favor of transitioning our power system away from reliance on the fossil fuels 

that threaten the futures of all our children and grandchildren.  

I, too, live in a rural community and treasure the beauty and peace that I’m surrounded by. Yet it 

astonishes me to hear people reject what’s necessary for addressing the life-threatening climate crisis at 

a scale commensurate with the problem. How can this kind of blanket opposition be justified when you 

consider the exponentially greater damage that climate change has caused and will increasing cause to 

the same rural landscapes, native species, water resources, infrastructure, homes, livelihoods and 

health?  

I do support certain specific changes to the draft regulations that a responsible and knowledgeable 

organization like Scenic Hudson is calling for. It also makes sense that project developers would reach 

out to local stakeholders for input and offer benefits to town residents that could create goodwill at 

minimal cost, whether by ensuring that a certain number of jobs will be reserved for qualified local 

workers or by donating to popular town organizations or projects. Otherwise, one ends up with real 

damage to the social fabric of small communities like nearby Copake, NY, where just such a battle is 

playing out. 

I thank ORES for taking its responsibilities seriously – both in the careful regulations it has created to 

expedite the expansion of clean energy in our state and in taking seriously the importance of letting 

affected citizens articulate their views, both pro and con. I particularly thank the government of New 

York State for advancing an ambitious climate plan that will benefit not just our towns but ultimately the 

planet. 



David Duff 
 

Please extend the public comment period 90 days so the public can actively be involved with their
comments.



 
Chapter XVIII, Title 19 of NYCRR Part 900  
Office of Renewable Energy Siting  
 

richdhalas@gmail.com 11/30/2020 

Decommissioning & Site Restoration Plan 

Section 900-2.24 Exhibit 23 

a) Under (a) Plan necessary ‘after end of the useful life of the facility (to be identified)’ 

 

Comment: This plan should also include obsolescence, inoperable, catastrophic 

events, financial instability by the owner, facilities are determined to be detrimental 

to health, environment, failure of permittee to comply, etc. 

 

b) Under (c) Gross & net decommissioning costs which deals with obtaining an estimate, to 

ensure adequate funding will be available.   

 

Questions: 1. Is the State going to approve the estimate?  2. Is the State going to cover 

any shortfalls?  3. Why is the net amount allocated between the Cities, Towns, villages, 

etc.?  Shouldn’t the owners of the projects be responsible for the clean-up?  Why push 

the responsibility on the municipalities?  Most, if not all, are not equipped to imple-

ment the actions outlined under Exhibit 23 (a). 

 

Section 900-6.6 Decommissioning 

a) Under (b) ‘shall be in the form of a Letter of Credit (LOC) or other financial assurance approved 

by the Office, and shall be established by the permittee to be held by each City, Town, or Village 

hosting facility components. 

 

Comment & Question:  Any form of funding guarantee would (and should), require 

annual renewal and an analysis of the financial stability and the value of the underly-

ing assets of the permittee.  1. Who will be responsible for monitoring that these fi-

nancial instruments are renewed in a timely manner & remain sufficient to cover 

these expenses (LOC is usually guaranteed by underlying assets, if assets become ob-

solete etc. they will become a liability) 2.  Shouldn’t the state be responsible?   3. 

What legal remedies will be available if the permittee defaults on payment, and/or 

the issuing funding guarantee instrument is denied? Note – there are numerous LLC’s 

being spun off for these projects.  I know of instances where bankruptcies have oc-

curred, projects nonfunctioning (NY Thruway, Lackawanna, Arkwright)  

  



 
Chapter XVIII, Title 19 of NYCRR Part 900  
Office of Renewable Energy Siting  
 

richdhalas@gmail.com 11/30/2020 

Section 900-6.5 Facility Operation 

a) Under (h) ‘in the event of any catastrophic incident…the permittee shall notify the Office 

and the NYSDPS’ 

 

1. Questions:  1. Shouldn’t the permittee notify all State, Local & Federal authori-

ties?  (e.g. potential HAZMAT, environmental, etc.).  2. Shouldn’t an action plan 

should be submitted & reviewed by Federal & State DEC, municipalities, etc.? 

 

Section 900-6.1 Facility Authorization 

a) Eminent Domain.  Issuance of a siting permit to a permittee that is an entity….such that a 

condemner would be entitled to an exemption from provisions of Article 2 of the New York 

State Eminent Domain Procedure Law (“EDPL”) pursuant to Section 206 of the EDPL. 

 

1. Comment & Question: Very opaque statement; needs clarification. 1. Does this 

mean that the permittee would be exempt from any land, waterway, etc. that 

is not publicly or privately owned? 

 

  

 

 

 

 

 



In 2006, I was enrolled in a graduate program at Queens College, working towards my 

certification as a New York City Public School teacher. As part of the requirement, I attended an annual 

science education conference called SCONYC. I recall being moved by the conference’s key note speaker 

as he delivered a lecture on the science behind climate change. He spoke about all the catastrophic 

environmental consequences that would occur if we allow an increase in carbon dioxide to continue. 

The professor went on to say that we needed to teach our students about climate change like our lives 

depended on it because they do. 

 I have now been a high school teacher for the last 15 years and have tried to stay true to this 

message of 15 years ago. I have taught lessons in which we measure the integrated kinetic energy of 

hurricanes, showing that hurricanes have become much stronger and more frequent over the last few 

decades as the oceans have warmed considerably. I have taught lessons in which we use physics to 

explain how the carbon dioxide in Venus’ atmosphere causes Venus to be warmer than Mercury even 

though Mercury is much closer to the Sun. And I have guided my students in lessons in which they see 

the dangerous correlation between temperature increase and sea level rise in various parts of the world 

causing flooding, loss of water supplies, and loss of biodiversity. At the end of every school year, I feel 

the vast majority of my students are convinced that climate change is a serious problem. However, my 

students are also well aware that there exist renewable energy resources that can help solve or mitigate 

this problem. As a society, there seems to be a disconnect between what we know and what actions we 

are taking. I now realize that education alone is not enough for us to fight climate change and it is for 

this reason that I want to testify today. 

 I am here to express my support for the Office of Renewable Energy Siting which will allow for 

the creation of large scale solar and wind farms that have been previously prevented by the Article 10 

process. As New Yorkers, we consume more energy per capita than most of the country, and we bear 

the responsibility of drastically reducing our dependence on fossil fuels. We need to transition towards a 



society which runs on solar and wind energy. The Office of Renewable Energy Siting is a major step in us 

achieving this. 

 



Gregory Woodrich 
 

CLCPA will fail no matter how you trim the Regulations
NYS wind is 74.4% inefficient, NYS solar 88.0% inefficient=low energy density
Niagara River will not fail..3100MW 1088MW = 4188MW just on USA side river.
Niagara Power Project, rebuilt 3 years, operating since 1960 = 60 years safely
Niagara Power Project 3100MW with 1900 acre reservoir
1198 acre forebay, penstocks, etc
3098 acre total Great Power Density

Niagara Power Project Power Density = 1 acre yields 1 MW

ST. Lawrence-FDR Power Project = 1088MW

Picture of 3098 acre Niagara Power attached..I worked project in 1960





Jenna Barney 
 

Please do not put wind turbines into Lake Erie, our drinking water. States like California are
looking for ways to change salt water to fresh. We have the best resource. If they are in the lake,
they can't be maintained year round. Our lake freezes. Placing them high on the Chautauqua ridge
or even the Catskills is better access without taking away farm lands.



Jenna Barney 
 

Please do not put wind turbines into Lake Erie, our drinking water. States like California are
looking for ways to change salt water to fresh. We have the best resource. If they are in the lake,
they can't be maintained year round. Our lake freezes. Placing them high on the Chautauqua ridge
or even the Catskills is better access without taking away farm lands.



Rebecca Van Tassel 
 

As a citizen of NYS, specifically WNY, I am strongly in opposition to this proposal. I am concerned
with the acceleration of these proposals despite local resistance. I am disgusted with over reaching
power of the Governor over local municipalities in decisions that will be most detrimental to our
region.

I am terrified for the greatest source of fresh drinking water, providing water for over 11 MILLION
Lake Erie inhabitants. The Great Lakes provide 20% of the fresh water in the WORLD. Did you
think Flint Michigan was bad? I will personally ensure that Gov Cuomo and all involved in this are
held to the highest degree of responsibility following the inevitable pollution of our fresh water
source.

I am angry over the coming destruction of an almost 13 BILLION dollar tourism industry. Who will
care to come to our beautiful lake for boating, fishing, beach-going, shopping, dining,
winery/brewery tours, bed and breakfasts, weddings when their perfect sunset view will be marred
by these behemoths? Why come from all over the nation for some of the best fishing when their
habitats will be destroyed by the deep miles long trenches?

I am saddened for the coming deaths of bald eagles which we love to watch from the shores of the
lake, so beautiful and proud, after they have finally made their comeback from endangerment. I am
worried for disruption to all wildlife that will be impacted.

I am disappointed knowing the beautiful, haunting historical graveyards of shipwrecks will be
destroyed.

I am frustrated knowing the research that shows the success rate of wind turbines is shockingly
poor. Not to mention the rates at which they break down or catch fire.

I am confused as to how anyone calls these non biodegradable... non recyclable... oil containing
monsters as "green". Their broken useless parts are filling up landfills around the world, in other
countries who have already made this terrible decision. The supposed energy is not efficient and
other nations such as the UK have "blackout hours" to conserve energy due to the failure of turbines.

I am scared for our future. As a 34 year old woman, I want to have children and raise them in my
hometown, with the lake as their playground, knowing and loving the magical waters and beaches
of Lake Erie. Unfortunately, for the first time in my adult life, I no longer feel that they will have
the same opportunities that I have had. Our future is bleaker and it is the coming generations that
will pay the worst price for this mistake.

Wind turbines are a threat to our livelihoods, our health, and our ecosystem. The potential benefits
do not outweigh these devastating risks.

If you want wind turbines to provide energy for NYC, put them in your own waters.

End this proposal. Now.



Cynthia Karnes 
 

Mr. Governor, you've done a marvelous job steering our state throughout this pandemic. You did it
by following the science.
That is the same way you should steer your way through energy production. Answer these questions.
What is the demand? Could wind production even come close?
What does the environmental impact study tell you?
What toxins will be stirred up on the lake floor? I remember the cesspool that the lake was during
my childhood. We saved it! Sort of.
There are still tons of mercury deep in the lake bed. Should we really disturb it? We live here.
Are they safe? What happens when they break or burn.
What will happen to fish migration. We are struggling to survive here economically. Our rich
waters bring hundreds of sport fishermen like yourself here . We need them.
Why doesn't it matter that we dont want them? Would the residents of Long Island accept them?
Please reconsider sir, if they're subsidized, they really dont make anyone money other than those
who erect them.
Again,
Follow
The
Science.



Edward Byrnes 
 

Please extend the deadline for comments on these regulations again. I just found out about this new
agency and have not had sufficient time to review these regulations. I respectfully request an
extension. Edward C. Byrnes Deputy Supervisor of the Town of Corinth, business owner and
property owner.



Mark Twichell 
 

The evidence for harm from GHG emissions related to power generation is significant. But the
state's prima facie adoption of favored industry status for wind and solar energy companies remains
unsubstantiated. The proposed ORES regulations are deficient in multiple fields that coincide with
the wind and solar industries' stated concerns of an overburdensome permitting process. Meaningful
dialog between all parties is presently not possible in the absence of preconditional acceptance of
terms of engagement. The requirement of large amounts of land to collect diffuse sources of energy
redlines rural NYers for the negative environmental impacts of wind, solar, transmission and energy
storage technologies. Resistance to colonization of rural communities to satisfy the demands of the
renewable energy-political complex will continue as municipalities enjoy constitutional authority
for zoning and taxation. The proposed ORES regulations are the third such to be applied to the
siting of wind and solar facilities in the previous ten years. Neither the previous SEQRA nor Article
10 processes were sufficiently protective of rural environments to allow confidence and acceptance
of alleged renewable energy facilities. Removing the PSC and its transparent DMM from the
permitting process comes too late. Citizens are now well aware that wind and solar energy represent
merely political responses to a scientific challenge. My comments below are limited to the
recognition of wind turbine noise as a threat to public health, and the proposed ORES regulations as
complicit in this violation of human rights.



Comments on Proposed ORES Wind Turbine Noise Standard Regulations 

These comments are in response to the publication of a new set of regulations to replace the previous 

regulations, Article 10, which in turn replaced SEQRA as the primary regulatory framework for siting 

renewable energy facilities.  Over time, both the SEQRA and Article 10 regulations became overly 

burdensome to the goals forwarded by both NYS emissions controls legislation and to the industries 

favored prima facie by the state in achieving those goals. 

The Article 10 process, as administered by the PSC, failed in part because of its transparent presentation  

of deliberations and  findings.   Concerned citizens residing in proposed wind and solar project areas can 

easily access findings on the DMM of negative environmental impact  in their own community as well as 

other towns.  These findings motivate statewide civic action in opposition to projects. As shown by 

comparing findings in permit conditions under Article 10 to those proposed by The ORES regulations, the 

progression of science is being replaced by the regression of politics.    Nowhere is this more evident 

than in the issue of negative impact of wind turbine noise. 

As signatory to Article 10, the NYSDOH in 2017  found that findings of the World Health Association 

published in 1999 and 2009 are appropriate to wind turbine noise regulation. Article 10 proceedings 

showed that NYSDOH and NYSDPS found merit in adopting WHO findings published in 2018.   But the 

ORES regulations refer only WHO 1999  and instead propose a louder noise allowance than that 

revealed as harmful by WHO in 2018.   The ORES regulations cite ANSI advisements without referring to 

section S12.9 which show the proposed noise limits for both wind turbines and solar installation 

components are incompatible with quiet rural environments.  ORES cites NYSDEC documents without 

referring to the 2001 DEC publication advising rural noise levels to not exceed 7 decibels above ambient 

measurements.   Within the ORES regulations there is no identification of who developed the proposed 

noise regulations and by what scientific rationale they are to be adopted.  ORES is revealed as a political 

solution to a scientific challenge. 

Please allow these comments to reflect my experiences both as a primary care health professional and 

the town-appointed post construction wind turbine noise compliance officer for a town near me.   I am 

not authorized by the town government to speak on its behalf, but as a private citizen I can state that 

the impact of wind turbine noise is life changing and debilitating for many residents within the 

soundscape of the wind facility.  My duties include making digital decibel and sound recordings of 

turbine noise in response to complaints of turbine neighbors.  The recordings are made on a commercial 

grade instrument calibrated at each visit with the oversight of a certified engineering firm employed by 

the town in accordance with the host community agreement between the wind company and the town.  

My measurements and recordings of turbine noise at impacted residences are consistent with those 

found to be highly annoying and health destroying at similar sound pressure levels in many well 

recognized studies and reports, including WHO 2018.   The proposed ORES turbine noise regulations will 

contribute to more human misery as additional wind facilities are considered for counties across NY 

State. 

 By any measure or arbitrary decibel regulation the impact of industrial wind turbines at the ORES 

setback and noise allowance is incompatible with the health and wellbeing of nearby residents.   As with 

Article 10, the ORES wind turbine noise regulations do not consider the full frequency content of the 

noise pollution emitted by these industrial giants.   There is no consideration of the barometric pressure 

pulses and vibrations that occur at infrasonic frequencies as each turbine blade passes the tower.  The 



perceptive pathways of these stimuli have been mapped by neuroanatomists, audiologists, acoustic 

engineers and psychologists.  The pathologies related to subaudible infrasonic acoustic energy have 

been demonstrated by case-crossover studies, practitioners of occupational health, and primary care 

health professionals.  

 Coincident with failure to measure and regulate the full acoustic emissions pollution of wind turbines is 

the failure to consider the long term, cumulative effects of this noise exposure.  ORES wind turbine noise 

is regulated only for short term eight- hour averages in denial of WHO 2018 finding that adverse health 

effects are associated with annual measurement.   The WHO findings indicate that wind turbine noise 

should be regulated at lower levels for nighttime exposure than for daytime.  In contrast, the ORES 

standards do not include any consideration for reducing nighttime noise.  ORES turbine noise standard 

regulations do not reflect the support for consideration of long term measurement expressed in Article 

10 documentation by both the NYS Department of Health and the NYS Department of Public Service 

following the publication of WHO findings in 2018.  In its very first Article 10 turbine noise 

recommendations for Cassadaga Wind Project in 2017 the DOH based much of its recommendation on 

WHO documents from 1999 and 2009, and cited WHO as the world’s foremost authority on the negative 

impacts of environmental noise.  Apart from poorly designed studies indicating that the NOCEBO effect 

explains human response to wind turbine noise, there is no science based rebuttal to the fact that 

industrial wind turbines sited in residential communities per ORES guidelines are simply too big and too 

close for those bearing the burden of NY State’s decision. 

  



Steven Whitesell 
 

I fully support the Office of Renewable Energy Siting and the draft uniform standards and
conditions. These standards maintain environmental standards and provide robust local review. It is
imperative that the state reduce the time it takes to permit a project, so we can reduce the risks of
climate change as quickly as possible. Thanks tou for consideration of this urgent request.



Carla Garcia 
 

I fully support the Office of Renewable Energy Siting and the draft uniform standards and
conditions. These standards maintain environmental standards and provide robust local review. It is
imperative that the state reduce the time it takes to permit a project, so we can reduce the risks of
climate change as quickly as possible.



Alice Sokolow 
 

Bird/Bat Comments attached



Dec 5, 2020  

ORES Deputy Executive Director Houtan Moaveni 

New York State Office of Renewable Energy Siting 

 90 Washington Avenue, Albany, NY 12231 

Phone: (518) 949-0798 

 E-mail: Houtan.Moaveni@ores.ny.gov 

 

Re: 94-c Draft Regulation Comments –Specific to Bird/Bat Impact of Wind turbines 

 

Please accept the following documentation in relation to Bird /Bat Avoidance and Curtailment of Wind 

Turbines.  All of the documentation is quoted from the NY DEC, the expert AGENCY. 

 

1. Wind & Wildlife- 2011-attached- Joint paper written and supported by the NY DEC. NYSERDA, ACENY, 

PACE  Studies completed by NYSERDA. 

“Although the impact to wildlife of wind electricity generation is less than that of fossil fuel-based 

generation, most wind developers are required to make efforts to limit the impacts of the turbines they 

install. In New York State, proposed wind farms of 25 MW or greater capacity are subject to a required 

environmental assessment as part of the state siting process established under the new Article X. Wind 

farms of capacity less than 25 MW are still permitted at the local municipal level; towns control local 

land use through zoning and permitting processes, can require wind developers to avoid sensitive 

habitats or bird and bat flyways, and generally serve as lead agency in the State Environmental Quality 

Review Act (SEQRA) process, which requires detailed environmental impact studies. 

Furthermore, wind power facilities are subject to three important federal environmental laws: the 

Migratory Bird Treaty Act, the Bald and Golden Eagle Protection Act, and the Endangered Species Act.8 

 

 BATS 

Bat fatalities have been reported at nearly all wind farms in the U.S. The rate of mortality averages 0 to 

4.3 bats per turbine per year, excluding Appalachian regions where mortality rates for bats were much 

higher and in some cases reached 300 deaths per turbine per year.12” 



 “A recent study by the New York State Department of Environmental Conservation showed that bat 

mortality exceeded bird mortality by more than 200% at six New York State windfarms where bird and 

bat mortality counts were taken over a seven-month period, as shown in the chart below.13 

A substantial portion of bat fatalities occur during periods of low wind conditions, and most occur 

during the bat migration period from summer to fall.14 

 The reasons bats are attracted to turbines are not fully understood, but by controlling for a variety of 

factors, it does seem to be possible to decrease the number of fatalities from bat-turbine collisions. Some 

recent studies have shown that raising the “cut-in” speed of turbines (the wind speed at which the 

turbines begin to turn and generate power) during the summer and fall can reduce bat mortality from 

44% to 93% while reducing energy generation only 1% or less.15 This operational mitigation strategy 

seems to be effective because bats tend to fly more during low-wind conditions, and less when winds 

are stronger.” 

METHODS TO REDUCE COLLISIONS 

“Comprehensive bird and bat studies performed both pre- and post-construction are designed to help 

developers better understand and potentially mitigate the risk of impacts to wildlife. Requiring wind 

power developers to compile bird and bat data and migration patterns prior to planning a wind 

energy project may help in avoiding unnecessary fatalities. Once turbines are constructed, site-specific 

monitoring of turbines enables researchers to adopt management practices to reduce incidents of 

collision between birds and bats and the turbines. For example, if post-construction monitoring reveals 

wildlife impacts are of significant concern, slowing down or turning off turbines during low wind 

periods and times of essential migration may reduce bat fatalities.19 

 Electromagnetic signals can act as a deterrent to some foraging bats, and this technology is being 

explored to deter bats from approaching active land based turbines.20 As with all large structures, the 

best available technology should be implemented at wind farms to reduce wildlife impacts.” 

 

2. NY DEC in BARON WINDS  Article 10 Case #15-F-0122 NY DEC BRIEF 2019 

a. Eagles page 8 

“…structures such as wind turbines can cause direct mortality through collision [citations omitted]. 

This is the primary threat to eagles from wind facilities, and the monitoring and avoidance and 

minimization measures advocated in the ECPG primarily are aimed at this threat. 

Second, activities associated with pre‐construction, construction, or operation and maintenance of a 

project might cause disturbance and result in loss of productivity at nearby nests or disturbance to 

nearby concentrations of eagles. Third, if disturbance or mortality effects are permanent, they could 

result in the permanent or long-term loss of a nesting territory…Additionally, disturbances near 

important eagle use areas or migration concentration sites might stress eagles to a degree that leads 



to reproductive failure or mortality elsewhere; these impacts are of concern as well, and they could 

amount to prohibited take, though such effects are difficult to predict and quantify… [Id., p. 7]. 

 

Indeed, under the USFWS guidelines (HE 284), a project is “High Risk” if it has an important eagle‐use 

area or migration concentration site within the project footprint. The area in question was identified 

in Mojica 2016 (HE 131, references). And, in addition, the other category of “High Risk” that applies, as 

already mentioned, “projects that have eagle nests within 1⁄2 the mean project‐area inter‐nest 

distance of the project footprint should be carefully evaluated. If it is likely eagles occupying these 

territories use or pass through the project footprint, category 1 designation may be appropriate.”page 

9 

The multiple new nest discoveries (Neils Creek and Upper Hornell Reservoir) are an indicator of good 

eagle forage habitat in and around the Project Area as well as an indicator of “usage.” Nesting, akin 

to human settlement, is the ultimate/most important usage of a habitat for continuing a species. 

“Bald eagles and golden eagles associate with distinct geographic areas and landscape features 

throughout their respective ranges. The Service defines these ‘important eagle‐use areas’ as ‘an eagle 

nest, foraging area, or communal roost site that eagles rely on for breeding, sheltering, or feeding, 

and the landscape features surrounding such nest, foraging area, or roost site that are essential for 

the continued viability of the site for breeding, feeding, or sheltering eagles’ (USFWS 2009a; 50 CFR 

22.3).” HE 284, p. 12.” Brief page 12. 

b. BAT  

“In the case at hand, the Applicant urges the Siting Board to substitute the net conservation benefit 

plan for its duty to adopt a curtailment regime that avoids or minimizes the take of NLEB to the 

maximum extent practicable. As DEC bat expert Carl Herzog explained at the hearing, curtailment is 

the way to avoid or minimize bat fatality at wind turbines — rather than just to mitigate them. PT, 

3/21/19, 326-327, 333.6 The Applicant does not cite any law for its position. The Applicant’s argument  

should be rejected as contrary to 6 NYCRR Part 182 and SEQR.” 

 

“Footnote 6  page 18 According to DEC staff Bat experts Carl Herzog and Brianna Denoncour higher 

curtailment regimes have been implemented such as Ontario, Canada, Vermont and Maine. PT, 

3/20/19, p.326-327. Most recently, Eight Point Wind, LLC, mentioned below, agreed to a curtailment 

regime of 5.5 meters/second. Though 5.5 meters/second is short of 6.9 meters/second, it is a 

regulatory improvement over the curtailment regime proposed by the Applicant. DPS witness Jeremy 

Rosenthal also indicates that neighboring Vermont, in its siting guidelines, has provided a more 

protective curtailment regime of 6.0. PT, 3/20/19, p. 453. There is no evidence that the wind industry 

is not flourishing in these areas.” 

 



c. NLEB  NY DEC LEGAL page 17 

Avoidance an Part 182, which expressly requires the Applicant to submit, inter alia, “…a description of 

any efforts to modify the proposed activity in order to minimize or avoid entirely any take or taking of 

the species” (6 NYCRR §182[11][[c][4]) and secondly “an endangered or threatened species mitigation 

plan as described in subdivision (d) of this section… [6 NYCRR §182.11(c)(5)].” DEC has consistently 

interpreted the avoidance, minimization and mitigation language as a hierarchical set of objectives 

with an applicant’s duty to avoid coming first and minimization coming second — which not 

surprisingly is the structure of the SEQR findings statement set out  in 6 NYCRR §617.11(d). The same 

decision tree was applied in Matter of Cassadaga Wind, LLC, Case 14-F-0490, supra, at p. 42. 

Mitigation applies to those impacts that remain after an agency has avoided or minimized to the 

maximum extent practicable. In Herbert Ellis/Aquatic Development Group, Issues Ruling, 1998 WL 

1780955, ALJ O’Connor pointed out that the regulations (both SEQR and Freshwater Wetlands in that 

case) could be rendered ineffective if applicants could evade their duty to first avoid or minimize to the 

maximum extent practicable with promises of compensatory mitigation.”  

 

Proof that: 

1. Avoidance is first; Minimization second.  

2. Mitigation applies to those impacts that remain after an agency has avoided or minimized to the 

maximum extent practicable. 

3. Bat-Curtailment should be 6 to 6.9.  Again, avoidance first. 

4. USFWS guidelines (HE 284), a project is “High Risk” if it has an important eagle‐use area or 

migration concentration site within the project footprint. The area in question was identified in Mojica 

2016 (HE 131, references). And, in addition, the other category of “High Risk” that applies, as already 

mentioned, “projects that have eagle nests within 1⁄2 the mean project‐area inter‐nest distance of the 

project footprint should be carefully evaluated. If it is likely eagles occupying these territories use or 

pass through the project footprint. 

 

Respectfully, 

Alice Sokolow 

cc. FWS 

     NY DEC 
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Wind & Wildlife 
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1 

All large scale electricity production has an impact on wild-

life.  Electricity from wind turbines is no exception.  Howev-

er, different types of electricity generation impact wildlife in 

different ways, so it is important to consider wind’s wildlife 

impacts within the context of all forms of electricity genera-

tion.  Compared to other forms of electricity generation, 

wind power poses the lowest collective risk for potential 

harm to wildlife.1  Additionally, the benefits to wildlife from 

decreased fossil fuel emissions, a result of replacing fossil 

fuel-generated electricity with wind-generated electricity on 

the electric grid, must also be considered. 

 

Burning fossil fuels, such as coal, oil and natural gas, is con-

sidered the conventional means for generating electricity.  

However, emissions from fossil fuels combustion threaten 

wildlife with mercury poisoning, acid rain, changing habitats 

due to global warming, and diverse impacts from mining, 

drilling, and other fuel extraction activities.2  Nuclear power, while it does not contribute to acid rain or global 

warming, is prone to releases of radioactive steam,3 and can also harm fish and other aquatic life through water 

intake and thermal discharge.4  The storage of radioactive waste also poses a threat to wildlife due to the poten-

tial for toxic contamination and destruction of habitat.5   

 

As an example of the relative impacts of various types of electricity generation, U.S. fossil fuel power plants 

were responsible for 14.5 million bird deaths in 2006.  The same year, U.S. nuclear plants killed 327,000 birds, 

while U.S. wind generation killed approximately 7,000.6 

 

In 2009, NYSERDA conducted a study comparing the wildlife impacts of all major electricity generation tech-
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1. NYSERDA. 2009. Comparison of Reported Effects and Risks to Vertebrate Wildlife from Six Electricity Generation Types in the New York/New England Region, http://
www.nyserda.org/publications/Report%2009-02%20Wildlife%20report%20-%20web.pdf  

2. U.S. Environmental Protection Agency. 2010. Electricity from Nuclear Energy. U.S. EPA http://www.epa.gov/cleanenergy/energy-and-you/affect/nuclear.html 

3. U.S. Nuclear Regulatory Commission, Title 10, Code of Federal Regulations, part 20.1301 
4. New York State Department of Environmental Conservation, “Best Technology Available for Cooling Water Intake Structures ,” draft policy from March 4, 2010.  

http://www.dec.ny.gov/docs/fish_marine_pdf/drbtapolicy1.pdf 

5. U.S. Environmental Protection Agency. 2010. Electricity from Nuclear Energy. U.S. EPA http://www.epa.gov/cleanenergy/energy-and-you/affect/nuclear.html 
6. Sovacool, Benjamin K. 2009.  “Contextualizing avian mortality: A preliminary appraisal of bird and bat fatalities from wind, fossil-fuel, and nuclear electricity” Energy 

Policy 37 2241–2248 

 

http://www.nyserda.org/publications/Report%2009-02%20Wildlife%20report%20-%20web.pdf
http://www.epa.gov/cleanenergy/energy-and-you/affect/nuclear.html
file:///C:/Documents%20and%20Settings/CCE/My%20Documents/Wind%20Power/New
http://www.dec.ny.gov/docs/fish_marine_pdf/drbtapolicy1.pdf
http://www.epa.gov/cleanenergy/energy-and-you/affect/nuclear.html
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nologies used in New York State, considering the entire life cycle of each fuel.  The table below shows the results 

of this study, which concluded that wind energy poses the least risk to wildlife of all the generation types studied.7 

 

Although the impact to wildlife of wind electricity generation is less than that of fossil fuel-based generation, most 

wind developers are required to make efforts to limit the impacts of the turbines they install.  In New York State, 

proposed wind farms of 25 MW or greater capacity are subject to a required environmental assessment as part of 

the state siting process established under the new Article X.  Wind farms of capacity less than 25 MW are still per-

mitted at the local municipal level; towns control local land use through zoning and permitting processes, can re-

quire wind developers to avoid sensitive habitats or bird and bat flyways, and generally serve as lead agency in the 

State Environmental Quality Review Act (SEQRA) process, which requires detailed environmental impact studies.  

Furthermore, wind power facilities are subject to three important federal environmental laws: the Migratory Bird 

Treaty Act, the Bald and Golden Eagle Protection Act, and the Endangered Species Act.8 

 

BIRDS 

Current studies demonstrate that modern wind turbines have little impact on birds relative to other human-

introduced threats. The National Academy of Sciences estimated that wind energy is responsible for less 

than .003% (3 of every 100,000) of bird deaths caused by human activities and domestic cats.  Advancing research 

on turbine placement and design may be able to further minimize impacts to birds.  Already, in contrast to earlier 

 

Table 1:  The Potential Highest Levels of Relative Wildlife Risks for 

Each Life Cycle Stage of Each Electricity Generation Source.  

 

 

 

 

 

 

 

 

 

 

 

 

 

Source: NYSERDA 

7. NYSERDA. 2009. 
8. United States Government Accountability Office. September 2005. Impacts on Wildlife and Government Responsibilities for Regulating Development and Protecting 

Wildlife, http://www.gao.gov/new.items/d05906.pdf 

 

Source Resource 

Extraction 

Fuel 

Transportation 

Construction 

of Facility 

Power 

Generation 

Transmission 

and Delivery 

Decommissioning 

of Facility 

Coal Highest 

Potential 

Lower 

Potential 

Lower 

Potential 

Highest 

Potential 

Moderate 

Potential 

Lower Potential 

Oil Higher 

Potential 

Highest 

Potential 

Lower 

Potential 

Higher 

Potential 

Moderate 

Potential 

Lower Potential 

Natural Gas Higher 

Potential 

Moderate 

Potential 

Lowest Po-

tential 

Moderate 

Potential 

Moderate 

Potential 

Lowest Potential 

Nuclear Highest 

Potential 

Lowest 

Potential 

Lowest 

Potential 

Moderate 

Potential 

Moderate 

Potential 

Lowest Potential 

Hydro None None Highest 

Potential 

Moderate 

Potential 

Moderate 

Potential 

Higher Potential 

Wind None None Lowest 

Potential 

Moderate 

Potential 

Moderate 

Potential 

Lowest Potential 

http://www.gao.gov/new.items/d05906.pdf
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designs, modern turbines are designed with a sleek monopole tower to discourage birds from perching or nesting.9 

The newer turbines, which are on towers of 200 to 260 feet, are less fatal to raptors than earlier models that were on 

towers of 60 to 80 feet.10 Research shows that wind turbines are relatively low in bird collision impacts compared 

to other structures, as shown in Table 2.11 

BATS 

Bat fatalities have been reported at nearly all wind farms in the U.S. The rate of mortality averages 0 to 4.3 bats per 

turbine per year, excluding Appalachian regions where mortality rates for bats were much higher and in some cases 

reached 300 deaths per turbine per year.12  A recent study by the New York State Department of Environmental 

Conservation showed that bat mortality exceeded bird mortality by more than 200% at six New York State wind 

farms where bird and bat mortality counts were taken over a seven-month period, as shown in the chart below.13 

 

A substantial portion of bat fatalities 

occur during periods of low wind condi-

tions, and most occur during the bat mi-

gration period from summer to fall.14  The 

reasons bats are attracted to turbines are 

not fully understood, but by controlling 

for a variety of factors, it does seem to be 

possible to decrease the number of fatali-

ties from bat-turbine collisions. Some re-

cent studies have shown that raising the 

“cut-in” speed of turbines (the wind speed 

at which the turbines begin to turn and 

generate power) during the summer and 

fall can reduce bat mortality from 44% to 

93% while reducing energy generation 

only 1% or less.15 This operational mitigation strategy seems to be effective because bats tend to fly more during 

low-wind conditions, and less when winds are stronger. 
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 Structure Wind Turbines Communication 

Towers 

Vehicles Power Lines Buildings 

Bird Mortality/

Year 

10,000 - 40,000 4 million -  

50 million 
60 million - 

80 million 

Tens of thousands -  

174 million 
98 million - 

980 million 

Table 2:  Relative Annual Bird Mortality Associated With Common Structures in the U.S. 

 

 

 

 

 

Source: National Wind Coordinating Committee  
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9. Kuvlesky, William P., Brennan, Leonard A., Morrison, Michael L. et.al. 2007. Wind Energy Development and Wildlife Conservation: Challenges and Opportunities 
Journal of Wildlife Management (Nov 2007) : Vol. 71, Issue 8, p. 2487-2498 

10. United States Government Accountability Office. September 2005. 

11. Erickson, Wallace., Johnson, Gregory., Strickland, M. “Avian Collisions with Wind Turbines” National Wind Coordinating Committee (NWCC), 2001,  
http://www.west-inc.com/reports/avian_collisions.pdf 

12. United States Government Accountability Office. September 2005.  

13. New York State Department of Environmental Conservation, 2010. Post Construction Mortality Summary for NY Wind Energy Projects. 

14. Arnett, E. B., K. Brown, W. P. Erickson, J. Fiedler, T. H. Henry, G. D. Johnson, J. Kerns, R. R. Kolford, C. P. Nicholson, T. O‟Connell, M. Piorkowski, and R. 
Tankersley, Jr., “Patterns of fatality of bats at wind energy facilities in North America,” Journal of Wildlife Management, (2008) 72: 61–78. 

15. Arnett E.B., Huso,, M., Schirmacher, M.R., and Hayes, J.P. 2008.  “Altering turbine speed reduced bat mortality at wind-energy facilities,”  

Front Ecol Environ (2010) doi:10.1890/100103  
 

Data Source: New York State Department of Environmental Conservation  

Graph: Citizens Campaign for the Environment  

http://www.west-inc.com/reports/avian_collisions.pdf
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OFFSHORE WIND AND WILDLIFE 

Birds can collide with offshore wind turbines in oceans or lakes just as they 

can with turbines on land.  Although there are no operating offshore wind 

farms as yet in the U.S., the experience of European offshore wind farm de-

velopers and operators suggests that, as on land, bird collisions can be mini-

mized by keeping offshore wind turbines out of critical habitats and migra-

tory flyways.   

 

The potential for fish and larger marine mammals to be adversely affected by turbine construction is difficult to 

measure, and there are few studies on this question. Observations using infrared video monitoring have shown that 

avoidance responses to underwater turbine support structures vary from species to species.16 There is also some 

evidence that offshore wind turbine bases, which anchor the towers to the lake or ocean floor, can create new 

aquatic habitats; the bases of the turbines can increase habitat heterogeneity by adding hard bottom structures to an 

environmental previously consisting of sandy sediments, thereby increasing biomass at the turbine sites.17  The 

impact of increased biodiversity due to the addition of built structures is not clear.  

 

More research is needed before we can fully understand the potential impacts of offshore wind turbines on birds 

and other offshore wildlife. Researchers continue to monitor the long-term changes in marine communities sur-

rounding turbines due to these changes.18 

 

METHODS TO REDUCE COLLISIONS 

Comprehensive bird and bat studies performed both pre- and post-construction are designed to help developers 

better understand and potentially mitigate the risk of impacts to wildlife.  Requiring wind power developers to 

compile bird and bat data and migration patterns prior to planning a wind energy project may help in avoiding un-

necessary fatalities. Once turbines are constructed, site-specific monitoring of turbines enables researchers to 

adopt management practices to reduce incidents of collision between birds and bats and the turbines.  For exam-

ple, if post-construction monitoring reveals wildlife impacts are of significant concern, slowing down or turning 

off turbines during low wind periods and times of essential migration may reduce bat fatalities.19  Electromagnetic 

signals can act as a deterrent to some foraging bats, and this technology is being explored to deter bats from ap-

proaching active land based turbines.20  As with all large structures, the best available technology should be imple-

mented at wind farms to reduce wildlife impacts. 

For more information or to download 

a copy of this report, go to 

www.pace.edu/school-of-law/nywec  
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16. Vattenfall, Dong Energy, Danish Energy Authority. November, 2006. “Danish Offshore Wind – Key Environmental Issues,”  
http://193.88.185.141/Graphics/Publikationer/Havvindmoeller/havvindmoellebog_nov_2006_skrm.pdf 

17. Vattenfall, et al, 2006 

18. Vattenfall, et al, 2006 
19. Arnett et al., 2008 

20. Nicholls, B. and Racey, P., “The Aversive Effect Of Electromagnetic Radiation On Foraging Bats: A Possible Means Of Discouraging Bats From Approaching Wind 

Turbines,” (2009). Plos One, 4(7), e6246, http://www.plosone.org/article/info%3Adoi%2F10.1371%2Fjournal.pone.0006246 

http://www.pace.edu/school-of-law/nywec
http://193.88.185.141/Graphics/Publikationer/Havvindmoeller/havvindmoellebog_nov_2006_skrm.pdf
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I. Introduction 

 The staff of the New York State Department of Environmental Conservation 

(DEC) hereby submit this post-hearing reply brief regarding the application of Baron 

Winds, LLC (Applicant or Baron Winds) for a Certificate of Environmental Compatibility 

and Public Need (Certificate) to construct a 242-megawatt wind energy project 

(Project) in the towns of Fremont, Cohocton, Dansville and Wayland, Steuben County.  

A. Organization and Nomenclature of the Brief  

 This reply brief is organized in the same manner as DEC staff’s initial post-

hearing brief. It is roughly organized according to the table of contents (TOC) agreed 

to by the parties. To maintain continuity with the agreed upon TOC, the brief lists 

major TOC sections but only discusses topical areas related to relevant Environmental 

Conservation Law (ECL) topics, i.e., control of invasive species, measures to mitigate 

ground and surface water pollution, and impacts to wetlands and wildlife. References 

to the confidential transcript are abbreviated as “CT” while references to the non-

confidential or public transcript are abbreviated as “PT.” References to the “hearing 

exhibits” are abbreviated as “HE ---.” Additionally, DEC staff use the following 

abbreviations when referring to DEC staff’s initial brief and the initial briefs of the other 

parties to this proceeding: (1) DEC staff’s initial brief is abbreviated as DEC B, p.____; 

(2) the Applicant’s brief is abbreviated as BB, p. ____; (3) DPS staff’s initial brief is 

abbreviated as DPS B, p. _____; and (4) the Town of Fremont’s brief is abbreviated 

as Town B, p. _______.  All other abbreviations are otherwise identified in the 

footnotes.  
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II. Legal Background 
 

Public Service Law (PSL) §168 (3) provides that that Siting Board “may not grant 

a certificate for the construction and operation of a major electric generating 

facility…unless the board determines that . . .(c) the adverse environmental effects of 

the construction and operation of the facility will be minimized or avoided to the 

maximum extent practicable.” The Siting Board must also determine, inter alia, that a 

facility is designed to operate in compliance with all applicable state and local laws and 

regulations.  PSL § 168 (3)(e).   

Applicable State laws include the ECL and its implementing regulations. Under 

Article 10 of the PSL, DEC has primary subject matter jurisdiction over requirements of 

the ECL and its implementing regulations (enumerated below) for assessing whether 

the project meets certificating requirements under PSL § 168.  Specifically, they are as 

follows:  

(i) ECL Article 9 and Part 575 of Title 6 of the Official Compilation of 

Codes, Rules and Regulations of the State of New York (6 NYCRR) with respect 

to control of invasive species;  

(ii) ECL Article 11 and Part 182 of 6 NYCRR with respect to protected 

species;  

(iii) ECL Article 15 and Part 608 of 6 NYCRR with respect to stream 

disturbances and water quality certifications; and  

(iv) ECL Article 24 and 6 NYCRR parts 663 and 664 with respect to 

disturbances of regulated freshwater wetlands and their adjacent areas.  
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Under PSL Article 10, the Applicant must comply with the relevant 

substantive provisions of the ECL and has the burden of proof on meeting the 

requirements of the PSL. Matter of Cassadaga Wind, LLC, Case 14-F-0490, p. 

74 (January 17, 2017). 
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III. The Nature of Environmental Impacts on Ecology, Air, Ground and Surface 
Water, Wildlife and Habitat and Mitigation or Avoidance Thereof – PSL § 168(2)(a), 
168(3)(c) 

A. Ecology 
 

B. Surface Water (Wetlands and Streams) 
 

1. Wetlands 
a) The Siting Board Should Incorporate DEC Staff’s Wetland 
Conditions into the Certificate or Adopt DPS Staff’s Alternative 
Proposal to Reconcile Proposed Conditions in the SEEP 

 

 DPS Staff state in their initial brief that “[DPS] Staff finds the NYSDEC proposed 

certificate conditions provided in the direct testimony of Scott Jones unnecessary …. 

[because] the proposed conditions are, in many instances, duplicative of certificate 

conditions proposed by DPS Staff (HE 123), SWPPP requirements, and existing DEC 

regulations and guidance documents.”  DPS B, p. 22. DEC staff acknowledge that there 

is some duplication between the general subject matter of DEC staff’s proposed 

conditions and DPS Staff’s proposed conditions; however, that similarity is limited to the 

fact that both sets of conditions touch upon the same subject matter.  DPS staff’s initial 

brief does not provide an example of how DEC’s proposed certificate conditions are 

duplicative of those proposed by DPS staff, but merely relies upon a single conclusory 

statement to that point.  Rather than simply rebutting this conclusory statement with 

another conclusory statement, DEC instead offers the following non-exhaustive 

examples of certificate conditions proposed by DEC staff that are either more stringent 

than DPS Staff’s proposed certificate conditions or are not addressed by DPS Staff’s 

proposed certificate conditions at all. 
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The prime example of how DEC staff’s proposed certificate conditions are not 

duplicative of DPS Staff’s proposed conditions relates to the issue of avoidance of 

wetland impacts.  Despite what DPS staff assert, the Applicant has yet to agree to avoid 

the wetland impacts associated with the electrical collection system crossing of a 

stream and state-regulated wetland between turbines T-81 and T-46 (crossing depicted 

in BRB-4, Figure 7, Sheet 6.3).  Despite acknowledging that an alternative wetland 

crossing proposed by DPS staff (Ms. Schelling) that would run northeast from turbine T-

78 (associated alternative crossing depicted in BRB-4, Figure 7, Sheet 6.14) was 

preferable (see PT 3/21/19, p.139), the Applicant has yet to agree to undertake this 

alternative wetland crossing and thereby avoid the impacts associated with the wetland 

and stream crossing depicted in BRB-4, Figure 7, Sheet 6.3. See PT 3/21/19, p. 157. 

Instead, the Applicant’s expert, Mr. Brazell stated as follows: “[a]t this time, it is my 

understanding that the Applicant needs both options available to them, until they can 

determine exactly which option is feasible and which option will be used.”  In response 

to this uncertainty, DEC staff’s expert witness, W. Scott Jones, recommended proposed 

certificate conditions, modified slightly in DEC staff’s initial brief dated April 16, 2019, 

that would meet the statutory and regulatory requirements of ECL Article 24 and its 

implementing regulations.  Those conditions would require the Applicant to submit a 

wetland crossing plan prior to construction that includes the following: 

1. Plans and specifications detailing how wetland adjacent area impacts 
would be avoided through pursuit of the alternative wetland crossing, 
(depicted in BRB-4, Figure 7, Sheet 6.14), and if unavoidable, a justification 
for why the alternative wetland crossing is not practicable. 

2. Plans and specifications detailing potential and proposed impacts to 
regulated wetlands and/or their adjacent areas would be minimized; 

3. Plans and specifications detailing how unavoidable and minimized 
impacts to wetlands and/or their adjacent areas will be mitigated through 
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a properly designed construction plan, including a Frac-out Risk 
Assessment and Contingency Plan, and a Storm Water Pollution 
Prevention Plan. 

4. The above-mentioned plans and specifications should include site-
specific information related to the proposed crossing, such as (1) site-
specific topography; (2) site-specific soil information; (3) site-specific 
vegetation or plant community types; (4) site-specific frac-out risk 
assessment and contingency plan (5) cross-section views of the proposed 
crossing depths with profile information regarding the depths of the 
stream and wetlands; and (6) site-specific geologic information. 

5. To the extent that wetland impacts cannot be avoided, the Applicant must 
submit, for review by the Department prior to submission as a Compliance 
Filing, a Wetland Mitigation Plan. 

6. Site Constructability Plan, conducted by an experienced and qualified 
professional engineer licensed in New York State, that includes a detailed 
analysis of the site-specific conditions that lead to the conclusion that all 
trenchless crossing methods are not constructible or not feasible at the 
wetland crossing. 

 
 Nowhere in DPS staff’s proposed certificate conditions, as amended and 

appended to their April 16, 2019 initial brief, do they require the Applicant to undertake 

this required analysis prior to potentially impacting a State-regulated wetland.   

Another example of how DEC staff’s proposed certificate conditions are not 

duplicative is DEC staff’s proposed certificate conditions that would require fuel or other 

chemical storage tanks to be contained and located in an area greater than 300 feet 

landward of any state-regulated wetland. See PT, 3/21/19, p. 36.  DPS staff’s conditions 

only require a 100-foot buffer.  See DPS B, Appendix B, Page 40, Condition 99.  In this 

example and others, DEC staff’s proposed certificate conditions are more stringent than 

those proposed by DPS Staff.  DEC staff does not believe that such overlap is 

duplicative, but rather appropriately more protective of the State’s natural resources, 

which is a central tenet of DEC’s statutory mission. See ECL §1-0101.   

DPS staff’s initial brief meritoriously offers an alternative to requiring the Siting 

Board to choose between DEC staff’s and DPS staff’s proposed conditions.  DPS staff 
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state, “[s]taff alternatively recommends that the conditions proposed by Mr. Jones be 

addressed in the development of the Site Engineering and Environmental Plan (SEEP) 

Specifications, which would be a required compliance filing per conditions 52-67 of 

Staff’s Revised Proposed Certificate Conditions included as “Appendix A” of this brief.”  

See DPS B, p. 22.  DEC staff support this alternative proposal since it would require the 

Applicant to submit pre-construction plans and specifications to DEC and DPS staff for 

review and approval prior to construction. It would also allow DEC and DPS staff to 

agree on a set of conditions for Baron Winds that could be replicated for other projects. 

The only caveat is this condition is specific to the circumstances of Baron Winds and 

may not be appropriate in other cases. 

2. Streams 
a) The Siting Board Should Incorporate DEC Staff’s Condition 
Regarding Stream P-3-57-5-49-9-2 as well as all the other DEC 
staff stream related conditions Into the Certificate 

 
DPS staff’s initial brief also makes the claim that proposed certificate conditions 

offered by Benjamin R. Brazell concerning Stream P-3-57-5-49-9-2 are unnecessary. 

See DPS B at 22.  DEC staff addressed the need for such a condition, and DEC’s 

acceptance of the condition offered by the Applicant’s expert (with slight modification) in 

DEC staff’s initial brief. DEC staff B, pp. 15-16. Nowhere in any existing condition 

offered by DPS staff is there a requirement that the Applicant must design the access 

road in question such that water will pass over or through the road without creating any 

upslope ponding, erosion, or turbidity of the stream.  DEC staff views this requirement, 

as well those requirements found in proposed condition 4 on appendices page 6, 

Appendix B to DEC staff’s initial brief, to be necessary to ensure protection of important 

downstream trout habitat. 
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DPS staff’s initial brief also makes a point to call into question whether Stream P-

3-57-5-49-9-2 actually extends into the facility site, noting the ostensible discrepancy 

between DEC staff Stephen Miller and W. Scott Jones.  As noted in DEC staff’s initial 

brief, the prior unauthorized alteration of the stream channel was not readily discernible 

to Mr. Miller but was apparent to Mr. Jones, who is Mr. Miller’s DEC supervisor and 

possesses more experience in such matters.  Mr. Jones conducted three site visits to 

the location of the stream including one just prior to the hearing with the Applicant. 

Although this correction by Mr. Jones was made clear at the hearing and in DEC’s initial 

brief, DPS staff nonetheless call into question the conclusions of Mr. Jones without 

providing any factual basis or site inspection reports to counter the factual evidence 

(historical aerial imagery) and site inspection records provided by DEC staff.  As such, 

DPS staff’s argument that Mr. Jones’ findings related to Stream P-3-57-5-49-9-2 are 

somehow in question should be rejected. 
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IV. The Siting Board Should Require the Applicant to Submit a Net Conservation 
Benefit Plan to the DEC 

A. The Project is Likely to Result in a Take of Bald Eagles; the risk of the 
Baron Wind project to Bald Eagles is High 

 
 The Applicant’s argument begins with a fallacy. It states that “…eagle use in the 

Facility [1] is low, especially in areas where turbines are proposed, and similar or less 

than other nearby projects that DEC has determined would not result in a take.” 

However, most of the work that the Applicant undertook to support this claim was 

carried out three or more years ago. CT, 3/21/19, p. 225, 339. The Applicant undertook 

additional studies in 2017 but those studies did not characterize and did not assess risk 

to all nesting eagles within the Project Area, particularly to the four newest nest territory 

within the immediate Project Area. CT, 3/21/19, p. 234, 339. The 2017 survey was not 

of the nest in question.  

 Further, much of the Applicant’s survey work was conducted outside the current 

Project Area though Mr. Gravel indicated that eagles were observed within the Project 

Area. CT, 3/21/19, pp. 339-340. The Neils Creek nest was not in existence at the time 

of the surveys. CT, 3/21/19, p. 339, 343. Understandably, to date, the Applicant has 

only conducted very limited studies of the Neils Creek nest (amounting to about four 

hours of observation time). Ct, 3/21/19, pp. 359, 361-362. Nor had the Applicant 

identified the additional nest at the Upper Hornell Reservoir site (CT, 3/25/19), though 

the Town apparently made them aware of it in December 2018 (Town B, p. 8).2  The 

                                            
1 The Applicant uses the term “Facility,” which they define as the project. DEC staff refer instead 
to the Project Area, which is defined to include the “Facility” components and a ten-mile buffer 
area around them. CT, 3/21, p. 225.  
2 The Town of Fremont supports DEC staff’s position with respect to bald eagles and urges the 
Siting Board to adopt staff’s assessment. Town B, p. 8. 
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Applicant has agreed to include the Upper Hornell Reservoir nest in its survey work on 

Neils Creek. CT, 3/25/19. The late discovery of these two nesting territories in 

November and December 2018 does not excuse the Applicant from jumping to 

conclusions regarding the relative risk the project will post to these nesting territories 

The Applicant discusses “exposure minutes” in evaluating risk (BB, pp. 49, 52) but 

neither of the two new nests could have figured in that evaluation. Neils Creek and 

Upper Hornell Reservoir could not have figured in what the Applicant describes as its 

2017 targeted eagle survey, where the Applicant revisited the sites of its 2013-2014 

surveys.  

 Point count locations do not really apply to the turbines between the Neil’s Creek 

nest and the Cohocton River except for the nearest two turbines immediately to the 

east.  There are more than 15 additional turbine locations in the potential path to the 

Cohocton River that would not be visible from the point count locations where the 

Applicant made its initial 30 hours of observations. 

 Overall, the Applicant’s discussion equating eagle minutes alone to risk is a red 

herring. DEC staff’s testimony is based on existence of a nest in the middle of the 

Project Area, and the potential for those birds and their offspring to be impacted by the 

project, not based on the flight minutes of all eagles throughout the year that the United 

States Fish and Wildlife Service (USFWS) uses.  They are different approaches to 

estimating risk, and not comparable. 

 Nonetheless, the Applicant’s statements about risk to bald eagles are contrary to 

guidance from the USFWS. The USFWS states in its Eagle Conservation Plan 

Guidance (2013) (HE 284),  
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…structures such as wind turbines can cause direct mortality through 
collision [citations omitted]. This is the primary threat to eagles from 
wind facilities, and the monitoring and avoidance and minimization 
measures advocated in the ECPG primarily are aimed at this threat. 
Second, activities associated with pre‐construction, construction, or 
operation and maintenance of a project might cause disturbance and 
result in loss of productivity at nearby nests or disturbance to nearby 
concentrations of eagles. Third, if disturbance or mortality effects are 
permanent, they could result in the permanent or long-term loss of a 
nesting territory…Additionally, disturbances near important eagle use 
areas or migration concentration sites might stress eagles to a degree 
that leads to reproductive failure or mortality elsewhere; these impacts 
are of concern as well, and they could amount to prohibited take, 
though such effects are difficult to predict and quantify… [Id., p. 7].  

 In that same document, the USFWS rates risk to from “High” to “High to 

moderate” to “Minimal” (HE 284, x -xi). The Applicant’s expert witness on eagles, Mr. 

Gravel, admitted under cross examination, that the Project fits a criterion that would 

classify it as “High risk to eagles,” namely “projects that have eagle nests within ½ the 

mean project-area inter-nest distance footprint.” See HE 284, P. x and CT, 3/21/19, p. 

374. The mean inter-nest distance calculation is used to approximate the territory 

around an eagle nest. See HE 284, p. 12. The distance for Neils Creek would be less 

than the mean — making the Project High risk to eagles. CT, 3/21/19, p. 374. To fully 

characterize the risk, the USFWS has asked the Applicant to perform a collision risk 

assessment. CT, 3/21/19, p. 415.3 

 About risk, the Applicant cherry-picked the USFWS guidelines while coming to 

their conclusions without having first run the USFWS model to confirm “low-risk”.  They 

                                            
3 When asked in cross examination if the Applicant will be pursuing a take permit from the 
USFWS, Mr. Gravel only said that the USFWS is requiring the Applicant to perform a collision 
risk assessment. CT, 3/21/19, p. 415. As indicated above, this model should have been run as 
part of the Applicant’s assessment for this proceeding — rather than as a post-hoc analysis with 
USFWS.  
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are claiming “low eagle minutes” without presenting the results of the model. The 

presence of nests and the collision model are additive in determining risk category, not 

one or the other. The collision risk model is only one part of the larger process in 

determining risk to eagles as described in the Eagle Conservation Plan.  Site 

categorization based on mortality to eagles uses multiple criteria, in addition to the 

model based on eagle minutes.  See, HE 284, pp. “x” (risk criteria). 

 Indeed, under the USFWS guidelines (HE 284), a project is “High Risk” if it has 

an important eagle‐use area or migration concentration site within the project footprint. 

The area in question was identified in Mojica 2016 (HE 131, references). And, in 

addition, the other category of “High Risk” that applies, as already mentioned, “projects 

that have eagle nests within 1⁄2 the mean project‐area inter‐nest distance of the project 

footprint should be carefully evaluated. If it is likely eagles occupying these territories 

use or pass through the project footprint, category 1 designation may be appropriate.” 

See HE 284, risk criteria. Here, a significant portion of the project footprint is within the 

½ mean project area inter nest distance, including at approximately 50 turbines (out of 

the 69 total) within the 1⁄2 the mean project‐area inter‐nest distance of the Neil’s Creek 

nest and the Reservoir nests. 

 While the Applicant repeatedly states that the Project complies with the 

recommendations of DEC’s Bald Eagle Conservation Plan (HE 13 and BB, p. 54), it only 

does so in connection with construction setbacks. As discussed in DEC staff’s initial 

brief, the other recommendation is that turbines should not be sited between a nest and 

foraging areas. See HE 13, p. 33. The Neils Creek nest is located centrally within the 

turbine fields as opposed to on the periphery of the Project. Ct, 3/21/19, p. 299. DEC 
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staff eagle expert Jenny Landry explained, “…there [are] four nests, within the 10-mile 

buffer. The [Neils Creek] nest that we've been discussing is … located centrally to the 

turbine field -- between multiple turbine fields, as opposed to outside edge, like the other 

nests.” Ct, 3/21/19, p. 299.  

 The areas around the nearby Canisteo (about five miles from the Neils Creek 

nest), Tioga and Cohocton rivers have also been documented as high-use eagle 

migration corridors. CT, 3/21/19, pp. 226-227. These rich foraging opportunities 

associated with the rivers are likely why bald eagles have been expanding into Project 

Area and establishing new nest territories such as Neils Creek. Bald eagles of all ages 

are known to utilize the Project Area during winter and turbines are proposed in and 

near these prey- rich area areas where eagles would be expected to feed outside of the 

breeding season. CT, 3/21/19, p. 233. 

 The Applicant’s response to DEC staff’s position is that the nesting eagles at 

Neils Creek are not likely to fly through the turbine fields to reach the Cohocton River 

fives miles away. To begin with, Mr. Gravel admitted on cross examination that he 

would not really know where the eagles are foraging, and it was just speculation. Ct, 

3/21/19, pp. 353-354. The Applicant argues there is enough food for the eagles to 

forage on right around the nest in the adjoining stream and wetland complex. DEC 

expert witness Jenny Landry countered that “they would likely use more than just Neils 

Creek to provision a nest and for a good chunk of the year … Neils Creek can be -- and 

the associated wetlands can be frozen over. So, they wouldn't necessarily have access 

to it. It's fairly small and narrow, downstream of the nest and there's -- the topography 

and the tree-lined area don't allow a lot of access for such a wide-winged bird, as well.” 
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CT, 3/21/19, pp. 296-297. Carrying their argument to an extreme that the eagles were 

unlikely to look for food sources beyond the immediate area of the nest, on cross 

examination, the Applicant’s attorney asked DEC’s expert eagle witness, Ms. Landry, 

whether if a family of Muskrats happened to live near the nest would that be something 

that the eagles may prey upon.” CT, 3/21/19, p. 268-269. Ms. Landry responded that 

that they would until the family was gone.” Id.   

 The Applicant’s discussion on page 59 of its brief about where eagles from Neils 

Creek may forage and that they would not seek foraging habitat along the Cohocton 

River contradicts DEC eagle experts Scott Crocoll and Jenny Landry (CT, 3/21/19, pp. 

228-229, 233), whom even Mr. Gravel admitted are more knowledgeable experts about 

eagles than he is (CT, 3/21/19, p. 333). Mr. Gravel admitted that his testimony about 

where the eagles were likely to forage was speculative (CT, 3/21/19, p. 353-354).  

 Along the same lines, the Applicant states, “the evidence in the Record 

demonstrates that eagles from these nests [Neils and Upper Hornell Reservoir] are 

not…travelling through areas where turbines are proposed.” BB, p. 54. They cite 

nothing in the record to support this statement for good reason: they have no evidence 

to support this statement. On cross examination, Mr. Gravel admitted that the Applicant 

had not performed trajectory studies using electronic tracking devices — that would 

accurately record the flight path of eagles from the nests. See, CT, 3/21/19, pp. 331-333 

and 344. Mr. Gravel stated that his company did 30 hours of total observation with only 

four hours of casual observation spent at the nest — that involved a human stationed 

near the nest to record the direction the eagles were flying in. CT, 3/21/19, p. 345. The 

observation is only effective as far as the eye can see. In other words, once the eagles 
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fly out of eye sight then it is difficult to track their trajectory without an electronic tracking 

device.   

 Further, with respect to Neils Creek, the Applicant stated that his company is 

currently surveying the new nest location, and “at the time of the hearings, 30 hours of 

surveys had been completed, and no eagle observations were documented in areas 

were (sic) turbines are proposed.”  This is a generalized statement the Applicant is 

using to illustrate that no eagles from the Neil’s Creek nest were seen in areas where 

they might be exposed to collision risk. The applicant does not identify the proposed 

turbines where eagles were not seen near.  Additionally, the Applicant has only 

provided a summary of the first month of surveys.  See CT, 3/21/19, p. 344. The 

Applicant has eleven more months of survey work to go, and once chicks hatch and 

adults are making frequent food forays, surveyors may observe birds in areas where 

they are not currently being seen using.  

 The multiple new nest discoveries (Neils Creek and Upper Hornell Reservoir) are 

an indicator of good eagle forage habitat in and around the Project Area as well as an 

indicator of “usage.”  Nesting, akin to human settlement, is the ultimate/most important 

usage of a habitat for continuing a species.   “Bald eagles and golden eagles associate 

with distinct geographic areas and landscape features throughout their respective 

ranges. The Service defines these ‘important eagle‐use areas’ as ‘an eagle nest, 

foraging area, or communal roost site that eagles rely on for breeding, sheltering, or 

feeding, and the landscape features surrounding such nest, foraging area, or roost site 

that are essential for the continued viability of the site for breeding, feeding, or 

sheltering eagles’ (USFWS 2009a; 50 CFR 22.3).” HE 284, p. 12.  
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 Even though there are forty-nine documented bald eagle deaths from wind 

turbines between 2013 to 2018 (CT, pp. 227, 289; and 294; HE 131),4 the Applicant 

misleadingly states that “despite their presence at, or near, wind farms throughout New 

York and the northeast, bald eagle fatalities are rarely found at wind farms. To date only 

one bald eagle mortality has been reported at a wind farm in New York5 and only two 

bald eagle fatalities have been documented at operational commercial-scale wind 

energy projects in the eastern U.S.” BB, pp. 47-48. The Applicant excludes the rest of 

the country in its analysis. Despite the eagle’s notoriously good vision, eagles die from 

blunt trauma from fixed or moving objects. See HE 132 and CT, 3/21/19, p. 229. In this 

case, the turbine blades would be a moving object as opposed to a fixed one — making 

                                            
4 In the bat-related testimony, Mr. Peterson, the Applicant’s expert witness on bats, agreed that 
post-construction monitoring surveys only identify a fraction of the bats killed by wind turbines 
due to the inherent limitation of searchers. PT, 3/20/19, p. 641, 645-646. On page 646 of the 
transcript from March 30, 2019, Mr. Peterson was asked, Q. Well it’s subject to the searcher -- 
the actual number of bats that were found was subject to 
human initiative and human error. Is that correct?” Mr. Peterson answered, Correct. In the 
colloquy that followed with Mr. Peterson, it became apparent that organized post construction 
monitoring searches only identify a fraction of the creatures that may be killed by turbine blades. 
PT, 3/20/19, pp. 646-647. It is logical to assume that the same is true for eagles though eagles 
are larger and perhaps more identifiable than bats.  
5 The Applicant states in footnote 14 of its brief that the Applicant’s expert, Mr. Gravel, was 
under a confidentiality agreement not to disclose that a bald eagle had been taken at the 
Orangeville Wind Project. DEC staff take issue where the Applicant attempts to fault DEC staff 
because they also knew of the take through communications with the USFWS staff. When 
mention was made of the fatality in DEC’s staff testimony, Mr. Gravel responded that DEC staff 
had not presented proof of the fatality. What makes Mr. Gravel’s response to DEC’s testimony 
audacious is that the Applicant’s consultant, Stantec, for whom Mr. Gravel is employed, 
prepared the post construction monitoring report that identified the Orangeville eagle fatality. 
The fact that DEC staff became aware of the fatality through the USFWS does not excuse the 
Applicant’s non-disclosure where the Applicant itself possessed the proof of the fatality that it 
challenged DEC staff to produce. In permitting matters, DEC staff relies on an applicant’s full 
and frank disclosure of environmental conditions. This principal was well articulated by 
Associate Examiner Michael Caruso in his concurring opinion dated October 26, 2018 on the 
motion to dismiss Matter of Galloo Island Wind, LLC, Case No. 15-F-0327. Second, without 
faulting Mr. Gravel who is a biologist and not an attorney, it is difficult to understand why Stantec 
considered the fact of an eagle’s death as confidential. 
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it more difficult to anticipate. As DEC’s eagle expert, Scott Crocoll explained on cross 

examination,  

...the issue, even for the adults, is that -- that they focus on a certain 
thing and that's where they go. The number of mortalities that we have 
around the state, for hawks and – and owls and eagles along the 
roadways, are basically because if they're focused on something, 
they're not necessarily looking at the things outside of that focal area. 
So, that's why a lot of -- a lot of these -- the large birds, get  clocked at 
roadways. Now, obviously some of them get hit by turbines, based on -- 
not our testimony, but based on the record out there. You know, 49 
eagles were killed, from 2013 to 2018, in the country and those were all 
-- those -- 49, were killed at turbines…They the focal -- focused on one 
thing and not being very careful about watching what's around them, 
which gets them into trouble, sometimes. [CT, 3/21/19, pp. 288-289.] 

 In its brief, the Applicant makes much of the fact that DEC staff did not ask the 

Siting Board to apply ECL Article 11 and 6 NYCRR Part 182 to the Cassadaga and 

Eight Point wind projects. Aside from the fact that the Applicant never sought or asked 

for DEC staff’s reasoning behind not asking the Siting Board to apply Part 182 to those 

projects, Cassadaga and Eight Point are dissimilar with respect to eagles. Neither of 

those projects has an eagle’s nest positioned with respect to the turbine fields as does 

the Baron Winds Project.  Hence, the difference in the regulatory treatment. See CT, 

3/21/19, p. 281. The Applicant also states, “[i]f DEC believed bald eagles were 

susceptible to collisions with wind turbines, they would require all wind farms to obtain 

Part 182 permits as eagle are present throughout the state and have been documented 

at every wind farm.” BB, p. 56. While this statement is hyperbolic, the answer is not all 

wind projects are situated with nesting territory between fields of turbines and eagle 

foraging grounds.   
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 The Applicant stated, “[t]he fact that bald eagle populations have continued to 

increase alongside an increase in wind energy in New York and the northeast without a 

corresponding increase in turbine related mortality, suggests that bald eagle persistence 

is not affected by wind energy.” BB, p. 61. The Applicant’s logic is questionable here as 

the statement assumes that all bald eagle territories exist besides turbine sites and vice 

versa. The growth in wind power and the return of eagles may have nothing to do with 

each other.  

The Applicant objects to DEC staff’s condition that the Applicant submit a Net 

Conservation Benefit Plan to DEC staff for approval pursuant to 6 NYCRR Part 182. 

They argue against the likelihood of a risk of take despite the overwhelming evidence to 

the contrary. Nonetheless, in ECL Article 11, the Legislature intended for broad 

protection to be afforded protected species and their habitats. State v Sour Mtn. Realty, 

Inc., 276 AD2d 8, 13 (2d Dept 2000). The Applicant has only agreed to monitor the 

eagle nests. BB, p. 62-63. Post construction monitoring provides no net conservation 

benefit to the take of bald eagles as even Mr. Gravel admitted. CT, 3/21/, p. 379. 

Instead, the Siting Board should require the Applicant to submit a net conservation 

benefit plant that mitigates for the take of the Neils Creek nest territory and the 

trajectory monitoring called for in the testimony of Scott Crocoll and Jennifer Landry. To 

do so otherwise and accept the Applicant’s monitoring only condition would make ECL 

Article 11 a dead letter contrary to the Legislative charge. The Siting Board should 

implement DEC staff’s conditions listed in Scott Crocoll and Jennifer Landry’s testimony 

including the requirement for the Applicant to submit a net conservation benefit plan to 

DEC staff for approval as the Applicant was required to do for bats in Cassadaga Wind, 
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LLC. See Cassadaga Wind LLC for a Certificate of Environmental Compatibility and 

Public Need Pursuant to Article 10 to Construct a Wind Energy Project, Case No. 14-F-

0490, Order Granting Certificate of Environmental Compatibility and Public Need, with 

Conditions at pp. 42, 54, Condition No. 33 (January 17, 2018).  

.  
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V. The Siting Board Should Require Avoidance or Minimization of Take of NLEB to 
the Maximum Extent Practicable or Require the Applicant to Accurately Assess its Take 
of NLEB  

A. Avoidance and Minimization Comes Before Mitigation 

 On page 74 of its brief, the Applicant disagrees with the legal proposition that 

Part 182 requires an applicant to first prove that it has avoided or minimized impacts on 

a species to the maximum extent practicable before mitigation can be considered. The 

Applicant argues that mitigation can be substituted through a net conservation benefit 

plan for avoidance. The Applicant’s understanding of the avoidance and minimization 

requirement is contrary to Part 182, which expressly requires the Applicant to submit, 

inter alia, “…a description of any efforts to modify the proposed activity in order to 

minimize or avoid entirely any take or taking of the species” (6 NYCRR §182[11][[c][4]) 

and secondly “an endangered or threatened species mitigation plan as described in 

subdivision (d) of this section… [6 NYCRR §182.11(c)(5)].” DEC has consistently 

interpreted the avoidance, minimization and mitigation language as a hierarchical set of 

objectives with an applicant’s duty to avoid coming first and minimization coming 

second — which not surprisingly is the structure of the SEQR findings statement set out 

in 6 NYCRR §617.11(d). The same decision tree was applied in Matter of Cassadaga 

Wind, LLC, Case 14-F-0490, supra, at p. 42. Mitigation applies to those impacts that 

remain after an agency has avoided or minimized to the maximum extent practicable. In 

Herbert Ellis/Aquatic Development Group, Issues Ruling, 1998 WL 1780955, ALJ 

O’Connor pointed out that the regulations (both SEQR and Freshwater Wetlands in that 

case) could be rendered ineffective if applicants could evade their duty to first avoid or 

minimize to the maximum extent practicable with promises of compensatory mitigation.  
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 In the case at hand, the Applicant urges the Siting Board to substitute the net 

conservation benefit plan for its duty to adopt a curtailment regime that avoids or 

minimizes the take of NLEB to the maximum extent practicable. As DEC bat expert Carl 

Herzog explained at the hearing, curtailment is the way to avoid or minimize bat fatality 

at wind turbines — rather than just to mitigate them. PT, 3/21/19, 326-327, 333.6 The 

Applicant does not cite any law for its position. The Applicant’s argument should be 

rejected as contrary to 6 NYCRR Part 182 and SEQR. 

B. The Applicant Has Failed to Avoid or Minimize to the Maximum Extent 
Practicable 

 DEC staff agree with DPS staff that the Applicant has failed to show, from an 

economic perspective, that a higher seasonal cut-in speed of 6.0 or 6.9 is not 

practicable. DPS B, p. 25-27. Eight Point Wind, a project located a short distance south 

of Baron Wind and which is less than half the size of Baron Wind, has agreed to a 

seasonal cut in speed of 5.5 meters/second. Matter of Eight Point Wind, LLC, Case No. 

16-F-0062, Final Proposed Certificate Conditions, No. 34 (i), DPS Matters Item No. 26. 

Eight Point Wind, LLC has not claimed that operating at a seasonal cut in speed of 5.5 

meters/second is impractical for them. At the same time, the Applicant here is asking for 

a greater economic benefit from not accepting the more protective cut in speed that 

Eight Point Wind has agreed to. Eight Point Wind has achieved a regulatory benefit 

                                            
6 According to DEC staff Bat experts Carl Herzog and Brianna Denoncour higher curtailment 
regimes have been implemented such as Ontario, Canada, Vermont and Maine. PT, 3/20/19, p. 
326-327. Most recently, Eight Point Wind, LLC, mentioned below, agreed to a curtailment 
regime of 5.5 meters/second. Though 5.5 meters/second is short of 6.9 meters/second, it is a 
regulatory improvement over the curtailment regime proposed by the Applicant. DPS witness 
Jeremy Rosenthal also indicates that neighboring Vermont, in its siting guidelines, has provided 
a more protective curtailment regime of 6.0. PT, 3/20/19, p. 453. There is no evidence that the 
wind industry is not flourishing in these areas.  
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from operating at a higher cut in speed (lessening its NLEB take estimate) as would 

Baron Wind if they decided to do so.  

C. Applicant has Not Properly Assessed Its Potential Take of NLEB 
1. Summer Presence is Not at Issue   

 
 On pages 64-66 of its brief, the Applicant challenges DEC staff’s assumption of 

NLEB presence. The Applicant’s arguments are misleading. The distance to nearest 

winter occurrences is insignificant for a species that has been known to fly over 100 

miles from its hibernation site. Citing the closest recent summer records implies that 

people are looking for this species extensively and that they would have been found 

nearby if they were there. This is far from the truth. Searches that might find the species 

are few and far between. In short, very little searching is going on. DEC staff is not 

claiming that there is a summer presence of the species on or near the project. PT, 

3/20/19, p. 333. If DEC staff had data to that effect DEC staff would have increased the 

take estimate beyond our calculated amount. More significantly, most fatalities happen 

in the late summer and fall when NLEB are flying long distances across the landscape 

looking for mating opportunities.  It is presumably during these long-distance forays, 

which might cover hundreds of miles, that bats encounter turbines.  PT, 3/20/19, p. 316-

317. It is this behavior, combined with the well documented statewide distribution of the 

species (Hearing Exhibit 9, February 1, 2019 Application Update, Appendix XX) that 

forms the basis for DEC staff claim that all terrestrial wind turbine facilities pose a threat 

to NLEB.7 

                                            
7 Bats are promiscuous breeders and they are known to travel great distances in the late 
summer and fall as they engage in this behavior. PT, 3/20/19, p. 316-317.  
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2. The Gruver Bishop-Boros Study Should Not be Used as a Basis to 
Determine Fatality Rates  

 On page 66 of its brief, the Applicant cites the Gruver Bishop-Boros study 

(Gruver study), which they claim says that cut in speeds at 4.0 to 4.5 could reduce 

fatality rates by more than 90 percent. This study has many weaknesses, which the 

Applicant fails to mention. To begin with, the Gruver study is an industry study 

commissioned by EDP Renewables, one of the world’s largest wind energy producers.8 

Additionally, the study was neither peer reviewed nor published in a scientific journal. 

The authors performed no statistical tests, nor did they provide any statistical measures 

of confidence in their conclusions. All the curtailment studies reported in Gruver were 

aimed at predicting total bat fatalities, i.e., they were not designed to look at NLEB, or 

even the closely related species. Quoting from the Gruver, “[w]ithout exception, the 

curtailment studies in table 11 estimated reduction in total bat fatalities associated with 

particular turbine adjustments.” This quoted section is significant for the same reasons 

that DEC staff have argued that the likelihood that most fatalities of NLEB are missed in 

post-construction studies done in NY. The post construction studies are not designed to 

detect rare events, namely the fatality of an NLEB. Nor were they designed to measure 

the curtailment benefit to NLEB or similarly related species. In calculating the supposed 

90% reduction, the Gruver study attributes lowered bat fatalities to curtailment but fails 

to recognize that white-nose syndrome likely reduced the population in the intervening 

time. In other words, fewer Myotis bats were found in the curtailment years largely 

because there were fewer bats on the landscape to be killed. If examination of the 

Gruver study was limited to data from the post-WNS era, the benefit of curtailment for 

                                            
8 See https://www.edpr.com/en, site was last accessed on April 26, 2019.   
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NLEB and closely related species is only 70%, not 90% as claimed. Thus, it is an over 

estimation to say that a seasonal curtailment of that 5 m/sec will reduce fatalities of 

NLEB by 80%.  

3. The Applicant’s Reliance on Arnett and Baerwald is Flawed 

 On page 68 of its brief, the Applicant states “[b]y contrast, studies estimate that 

106 to 211 NLEB fatalities occur annually at all projects in the US and Canada 

combined, citing Arnett and Baerwald (2013).” Arnett and Baerwald did not estimate 

current annual fatalities, as this citation suggests. They did not even estimate annual 

fatalities during any time, past or present.  Instead they reported cumulative estimates 

from 2000 to 2011 and reported a range of 1,175 to 2,433 in that time range. In making 

this claim, the Applicant simply divided the cumulative range by 11 to come up with an 

average annual fatality estimate for that period. This is misleading, however. The level 

of wind energy development in the U.S. in 2000 was extremely low. The very large 

majority of those 1175 – 2433 fatalities reported in Arnett undoubtedly occurred in the 

most recent years reported. It is completely inappropriate and misleading to suggest 

that annual fatalities remained constant over a period when wind energy grew by nearly 

a factor of 20.  

4. The DEC Staff’s Dataset is Specific and More Reliable 

On page 69 of its brief, the Applicant states, “[t]his approach [using data set from 

the applicable range of NLEB] is consistent with the USFWS’s recommendation to use 

available data from the ‘applicable range of the NLEB when estimating proportion of 

NLEB relative to other bat species, citing the UFWS biological opinion. In saying this 

USFWS is trying to estimate an average fatality rates for the entire range of the species, 

not one specific to New York. Even Baron Winds, however, recognizes the need to 
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make the data specific to the area in question by not including data from most states 

and provinces that have NLEB. PT, 3/20/19, p. 676. However, on redirect, Mr. Peterson 

admitted that his dataset did not include all states within the range of the NLEB. Id. The 

Applicant arbitrarily decided to limit its universe of data to the Northeast and did not 

include data from every state and province in the range of the species. Id. 9 Under re-

direct, the Applicant’s attorney tried to prompt Mr. Peterson to say his calculation was 

based on the entire range of the species. Mr. Peterson corrected the Applicant’s 

attorney that his calculation was not. PT, 3/20/19, p.676. This exchange is tacit 

recognition that straying too far from NY is inappropriate. 

 On page 71 of its brief, the Applicant stated that the Pennsylvania data is not the 

same as the same non-publicly available data set it attempted to use in the Cassadaga 

Wind, LLC case. Mr. Peterson correctly says the bat mortality data came from a peer 

reviewed book, which is publicly available. The problem with the book is not its 

availability but its accuracy and completeness. The full data set is not in the book and is 

not available.10 This was explained in DEC staff’s response to the Applicant’s IR-2 to 

DEC staff (HE 270), wherein DEC staff stated as follows:  

NYSDEC finds the Pennsylvania Game Commission (PAGC) data as 
presented by Stantec to be lacking in several respects. First, DEC staff 
asserts that the correct date range to be used would begin in 2010, not 
2011. Second, the referenced PAGC book provides no data on the 
location of the turbine projects other than to say that they were located 
within the State of Pennsylvania. Thus, DEC staff is unable to assess 
the ecological relevance of the studies performed to NY nor can DEC 

                                            
9 On cross examination, Mr. Peterson agreed that NLEB take data from Ontario would be more 
relevant to New York than other data in Stantec’s dataset. That data is now available. The 
Applicant should include the Ontario NLEB data and revise its take estimate based on that data.  
10 In Cassadaga Wind, LLC, the Applicant used DEC staff’s method for calculating take in 
formulating its net conservation benefit plan.  
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staff assess the degree of influence that progression of the disease 
known as white-nose syndrome had on the bat fatalities that were 
reported. Finally, additional data shared via email between PAGC with 
NYSDEC but not published in the referenced book reveals that the total 
number of bats killed, including those found incidental to standardized 
surveys, was, in fact, substantially greater than was reported in the 
book and that the true total includes at least one northern long-eared 
bat. Repeated inquiries between NYSDEC and PAGC to clarify and 
resolve these issues and discrepancies have been unsuccessful, with 
PAGC, in part, citing the confidential nature of the data.” 

The Applicant states on page 71 of its brief, “NLEB are not restricted to NY and 

Ontario, and there is nothing unique about New York that would indicate data from other 

geographically similar areas should not be included in the calculation. NLEB are present 

in all the states Stantec reviewed, and the risk to NLEB in those states is no different 

than the risk to NLEB in New York. DEC’s geographically restricted species composition 

dataset is heavily influenced by an outlier, the Wethersfield Project, which unrealistically 

skews the estimate.” In response, the data speak for itself. While the Applicant claims 

there is no variation in risk but offer only opinion. The truth is no one knows what the 

variation in risk is. No studies have been done to investigate this. The safest approach 

is to rely on the undisputed fact that data from New York is the most representative data 

set.11 

On pages 78-79 of its brief, the Applicant proposes a compromise that would use 

per megawatt but its full dataset and if the take was more than 13.41 the Applicant 

would implement additional mitigation. DEC staff believe that this approach is flawed 

                                            
11 The Applicant’s discussion on page 71-72 of its brief of DEC staff’s take analysis in Table 2 of 
NYSDEC-DH-3 appears to be an attempt to introduce new testimony into the record. The 
Applicant had ample opportunity in the course of the proceeding to challenge DEC staff’s 
calculations. See HE 270.  
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since it relies heavily on post construction searches that were pointed out at the hearing 

as being inherently limited by the quality and expansiveness of the searchers.  

 

.  



Vl. Conclusion

For the reasons set forth above and in DEC's staff's initial brief, the examiners

should recommend to the Siting Board that they include DEC staff's conditions into the

Certificate. While DEC staff believe that the Siting Board should grant a Certificate to

the Applicant, it should do so in a way that is compatible with the goals of environmental

protection under the ECL, by avoiding and minimizing impacts to natural resources and

threatened and endangered species. Matter of Baron Winds, LLC is the first Article 10

proceeding where the Siting Board is called upon to reconcile the State's go"i to

development wind power with the equally important goal of protecting bald eagles - an

iconic species and the symbol of the nation for over 200 years. The Siting Board should

give full weight to the requirements of ECL Article 11 in doing so. See Sfafe v Sour Mtn.

Realty, lnc., supra,276 AD2d at 13. With respect to NLEB, the Siting Board should

consider applying a higher seasonal cut-in'speed requirement to further minimize

impacts to that species and otherwise apply its formulation in Cassadaga Wind, LLC to

the Baron Winds project.

Respectfully submitted,

Weintraub

T mas J. K
Senior Attorney

For the staff of the New York State Department of Environmental Conservation
625 Broadway
Albany, New York 12233
(518) 402-9188
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Judy Collischan 
 

I support whatever measures can be undertaken toward the end of universal renewable energy.



David Gower 
 

There is an unintended consequence that could really impact community solar development
(i.e.5MW projects) if the ORES begins to take the power out of the hands of local communities.
Since the municipalities will feel like the larger solar is out of their hands they will take it out on
the smaller projects like community solar. I work in this industry and the potential to get to our state
goals is much more likely through supporting many of these smaller projects (educating towns,
changing policy to make it easier to bring more direct benefit to towns through changes to CDG
policy and allowing more combination with other programs like CCA). So please consider that you
may be throwing the very productive 'baby' i.e. CDG out with the 'behomoth' of 1000ac projects
that will change the character of small farming communities. I know the thought is that will get us
to our goals quicker, but it wont as these projects will end up mired in litigation, will put the public
against solar in general and the only ones they will have to take it out on are smaller developers.
This whole concept is flawed...I am glad to help you make it better please if you are serious about
doing this in a way that will work reach out to me and I will help.



Duane Butterfield 
 

I am a concerned citizen living in Hopkinton, NY. I want to state that I do not want wind turbines to
come to this town and destroy the quiet country living I moved to 15 years ago. I am concerned
about health issues involved with these turbines and the impact on wild life. We find it very
disturbing that our property can be taken by the government without concern to our rights and
privileges of tax paying citizens. I think solar panels can be put on each building roof top in NYC to
support the electrical needs of that building. Why does our town need to pay for the needs of the
city when we do not choose to live there! Thank you.



Bernice Magee 
 

I am in favor of preserving our agricultural land for production of food for animals and humans and
of maintaining the natural beauty of our rural, agrarian landscape which nourishes our bodies and
souls.



Virginia Clow 
 

I fully support the office of Renewable Energy Siting and the draft uniform standards and
conditions. Local participation and expeditious reviews and approvals are essential



Janice Pease 
 

An honest energy project is a very limited concept. The very notion of industrialization is perverse.
Large scale energy production has led to the destruction of our wild areas and will continue to do so
until people understand the cost and look for better solutions.

There are very basic principles that are being conveniently ignored here:

The Precautionary Principle, an ethical concept explaining the need to pause, take a moment, and
measure the possible negative impacts of our actions. There is great need to follow information
until it is exhausted and to make certain that the "project" will indeed be more beneficial than
harmful to the environment, society, and the humans/creatures that will be immediately impacted
by that project (communities surrounding large scale energy facilities)

The Seventh Generation Principle is another view of the same basic idea of mindfulness of future
outcomes which may result from our present actions. The idea of maintaining respect for future
generations to come and protecting resources for our children's children and so on. These large
energy facilities do not keep our future in mind, they represent the corruption that endangers our
future generations and ensures each following generation will have to extend themselves to try to
repair the damage done by their fathers' fathers.

The ethics on energy production is purposely murky, the corporations. manipulate data and omit
facts to ensure the "science" supports their actions.

Fortunately there are people who do independent research and understand the importance of
scientific integrity. The studies used by companies is funded by those corporations and their
connected institutions.

Having spent 2 years plus diving into the information, reading the papers and articles produced by
the companies, I understand how a simple omission can shape perception and steer a bad project to
the finish line. I watched as the wind company representatives manipulated public opinion with
money, advertising, and the use of studies funded by those very companies. The corporations
understand the general public lacks knowledge, time, and money to see these projects for what they
are and react appropriately.

At this point I would hope anyone involved in this process would have read the comments and
documents from the numerous energy projects around the state. There are many credible and
professional people who have demonstrated that there is very real harm and environmental
destruction that results from these facilities. There has been testimony from people who have lived
near these energy facilities and suffered as a result.

The science is settled, industrial projects cause harm and do not belong near people or wild areas.
The energy produced from wind and solar is not enough on their own and we need to be more
mindful in the placement of any energy facility. It makes absolutely no sense to mow down trees
and reduce prime farm land for the placement of these industrial facilities.



New York City may need more power but not at the expense of Northern New York and our rural
communities. We need to protect the wild areas and small towns not sacrifice them . New York
City needs to be independent, it is the environmentally responsible thing to work toward, there are
plenty of roof tops and parking lots for them to use for solar panels. Beyond that there are many
other ideas that should be implemented to strengthen the city's position.

There are many documents proving the negative impacts of these projects. The entire process of
how these projects plan, build, and run these facilities is harmful to the communities they destroy.
These comment periods are ridiculous procedures used to strong-arm residents. The truth is that
most people are not given the true details of what these projects entail and their ACTUAL
environmental impacts, they have no real understanding of how little energy is produced, and what
the cost is to the tax payer, the community, and the environment. The benefactors of energy
policies that favor big wind and solar are large cooperations, many of whom are not even American,
and of course the politicians who are bought and paid for.

I hope that any of you who are tasked with the decisions of how to proceed with the siting of these
facilities are actually interested in knowing the facts, of preventing more harm to rural America,
and stopping the unnecessary destruction of our environment.

Please take the time to visit our website http://www.nnywind.com. The content of this website is
amazing and a project of years and countless hours of voluntary work done by a group of the most
courageous humans I have known. There is no corporate money funding our fight to protect our
community. The volunteers are community members who wished to understand Industrial Wind,
everything from how the turbines are manufactured to how they are placed.
This site has videos, articles, and website links to explain the issues surrounding the
industrialization of an area for large scale energy production. I hope you will look at it, really take
in the information. I sincerely HOPE that there are good people in power who are willing to do the
right thing in the face of corporate greed and political pressure.

For documents I will direct you to the site:
http://documents.dps.ny.gov/public/MatterManagement/CaseMaster.aspx?MatterCaseNo=16-F-0268

Here I uploaded numerous papers I wrote on the subject of industrial wind and project siting. There
are hundreds of pages and references you can look into. Each document discusses a different aspect
and includes compelling articles, scientific documents, testimonies from real human beings who
have experienced living near energy facilities, photographs, and more. The documents are a
culmination of countless hours spent researching and genuinely trying to understand the whole
picture. I have made it easy for you to get a better idea of why communities are fighting so hard to
keep these huge industrial facilities out of their environment.

These concerns are real and if you are involved in any part of the process which is involved with
siting an industrial energy facility near humans or in rural environments you are obligated to
understand the impact YOU will be responsible for.

We are are responsible for the role we play in this. If I do not do all I can to ensure the information
I gathered is available that is a blemish on my character.

If you do not take the time to do what you can to understand this topic that is a blemish on your



character.

If together we each do our best and go forward with integrity we will hopefully find a better way to
go forward as a society.

~Janice Pease



Clarinda Mac Low 
 

I fully support the Office of Renewable Energy Siting and the draft uniform standards and
conditions. These standards maintain environmental standards and provide robust local review. It is
imperative that the state reduce the time it takes to permit a project, so we can reduce the risks of
climate change as quickly as possible.



Barbara Salamon 
 

The CLCPA requires NYS to reduce carbon pollution by 40% by the year 2030 and to further
decrease carbon pollution by 85% by 2050. We are not on pace to meet this goal in large part due to
the article 10 process which is preventing large scale solar and wind farms from being approved in a
timely manner. The Office of Renewable Energy Siting needs to be up and running in order to
accelerate New York's transition to a renewable energy economy.



Andrew Freireich 
 

I fully support the Office of Renewable Energy Siting and the draft uniform standards and
conditions. It is essential that we clear away and prioritize the efforts of reliable entities in
improving our energy efficiency



Georgette Stockman 
 

This comment pertains to Section 900-2.7 Exhibit 6 Public Health Safety and Security,(c) A Safety
Response Plan to ensure the safety and security of the local community. This is an area where
current research in regards to safety is changing continuously. Newly developed technologies
should be required to be included in already permitted projects, thereby ensuring the safety of the
residents of the host community. For instance, Sandia National Laboratories, already cited under
Section 900-2.7, Visual Impacts, has developed a new in-line connector with a self extinguishing
polymer material for solar panels that will automatically predict and prevent arc fires and explosions
as the result of photovoltaic arc faults, caused by high power discharges. High power discharges
become more likely with higher voltage panels and with corrosion or damage. This is a new
technology, one that will prevent the ignition of electrical fires, is most appropriate for rural areas
of New York, many of whom rely on volunteer fire departments. Regular updates and installation
of improvements of this type should be required during the life of each solar project and also for
Lithium Ion and other batteries used for battery storage.



Gregory Woodrich 
 

There is no pathway to 50%, 70% or 100% renewable energy statewide.

hydro, wind, solar produced 35,230GWh
2019 NYCA Energy produced 134,536GWh

Dividing the numbers results in 26.18% renewable

CLCPA Mandate is not achievable. NYSERDA knows this too.



Thomas Bjorkman 
 

My profession is in optimizing agricultural systems, so I have specific expertise in identifying
inefficiencies and weak point is plans. I see two challenges that stand out in combining solar and
agriculture.
The first is that crop production is extremely difficult. I have seen the state of the art demonstrated
and it is very far from being practical or financially viable. Efficient crop production depends on
having few edges because edges are very high maintenance. A solar farm is almost all edge. In the
ones that I have seen, weed management and equipment operation are both so difficult, so
expensive, and so ineffective as to render the enterprise inviable. Such plans must be closely
scrutinized, because there are many claims made that cannot be delivered on.
The second is economic. Pasture, rather than crop production, is the agricultural land management
that is practical. Sheep are particularly well suited to grazing among the structures and benefitting
from the shade they provide. However, the sheep industry is easily disrupted. The sheep industry in
New York is quite small, and dependent on adding value over imported lamb meat and wool. That
higher-value market has not shown much growth. Solar plans today could provide more sheep
pasture than what currently exists. If sheep production increased markedly in order to support the
solar farms, then it is critical to make sure that the market for the sheep products is not oversupplied
so that prices for current farmers drop. If solar farms pay for grazing, then the current producers
may not be able to compete since they have no such subsidy.
A high-value use of the land under solar farms is for flora and fauna that has limited habitat
elsewhere in New York. Grassland-nesting birds are high on the list. Native grassland plants that
support native pollinating insects are also high on the list. Supporting native pollinators makes our
specialty-crop agriculture more resilient against some of the challenges faced by beekeepers,
challenges that cause large swings in the honey bee supply. This is a novel land use, for which
management practices would need to be honed. It would be valuable for the Department of
Environmental Conservation to have a lead role at developing such practices, specifying plans and
verifying their effectiveness.



John E Tauzel 
 

December 6, 2020

NYS Office of Renewable Energy Siting
c/o NYS Department of State

RE: Comments on Draft Regulations for the Siting of Large Solar Projects in New York State

I am a farmer and landowner in New York State. After watching a recent webinar hosted by Cornell
Cooperative Extension regarding Solar Development on agricultural land in New York, I am
writing about these specific concerns:

1. The rush to site large solar projects with little or no regard for existing state resources, needs of
communities, businesses and property owners nor cost benefit comparisons for the state and its
residents as a whole. Specific to the proposed regulations for the siting of large projects, I believe
that the proposed draft regulations should NOT be passed as written. More time should be taken to
establish a statewide comprehensive renewable energy plan for the entire state, taking into
consideration the strengths and limitations of various regions around the state rather than inviting a
haphazard stampede to build.

2. An apparent disregard for the value, benefit and productivity of prime agricultural land, not only
for the owner or producer, but for the future benefit of optimum food production. I believe fertile
soil is a resource that should not be wasted. For example, recent interest in areas in and around
Tompkins County are short sighted. The native Americans realized the unique productive capacity
of soils in the Finger Lakes area and established their farming and food shed there. There are many
less fertile areas in other parts of New York and New England which might better serve the long
term future benefit of electric customers rather than asking them to choose between electricity or
food.

3. State policy exhibiting a comparatively short turn around from using the principle of Home Rule
to stop natural gas development and now usurping the authority of local government units. I believe
local taxpayers should have the right of self-determination for their communities.

Thank you for considering these concerns.

Sincerely,
John E. Tauzel



Didi Barrett 
 

See attached letter from New York State Assemblymember Didi Barrett.



Didi Barrett
Assemblymember 106th

District
Columbia County
Dutchess County
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STATE OF NEW

YORK ALBANY

CHAIR
Veterans’ Affairs
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COMMITTEES
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Tourism, Parks, Arts and
Sports Development

December 7, 2020

Houtan Moaveni
Deputy Executive Director
NYS Office of Renewable Energy Siting
99 Washington Avenue
Albany, NY 12231-0001

Dear Mr. Moaveni:

I have been honored to represent my beautiful Hudson Valley Assembly District for nearly a 
decade. This historic rural region was known as the breadbasket of the young nation at the time of the
American Revolution. It is blessed with world class soils, abundant water and small and mid-sized 
family farms that have fed New Yorkers for centuries. After several challenging decades at the end of 
the 20th century, the local economy has been boosted by the recent growth of farm-to-table 
agriculture as well as an explosion in value added products like prize winning craft beverages, cheeses
and meat production -- much of it encouraged by visionary New York State policies under Governor 
Cuomo’s leadership!

I am a strong advocate for renewable energy production, and a firm believer that renewable 
energy is a crucial part of reducing our dependence on fossil fuels. I have been the leading voice for 
regenerative agriculture and have introduced pioneering carbon farming legislation that has inspired 
other states. That said, there must be a balance struck between the encouragement of large-scale 
renewable development and the preservation of the rural character and local economies of our 
communities. These advances in the energy economy need not come at the expense of local 
government home rule, and should duly consider the relevant local issues brought to bear.

I recognize that the development of renewable facilities will play a crucial role in addressing the 
ever-increasing threats posed by a changing climate and an outdated, over matched electric grid. 
However, I am hopeful that this critical infrastructure can find a path to efficient development 
through a just and equitable process in which the voices of municipalities are also heard, and I urge 
you to ensure that the role of municipalities is preserved in the proposed regulations to the maximum
extent possible.

The authority in these matters may be shifting to a new Office, but the concerns of local residents
remain. Residents continue to worry, and rightly so, about the impact of new large-scale projects on 
property values, viewsheds, agricultural systems, wetlands, endangered species and the tourism 
economy. 

DISTRICT OFFICES: 12 Raymond Avenue, Suite 105, Poughkeepsie, New York 12603 • 845-454-1703, FAX: 845-454-2408
420 Warren Street, Hudson, New York 12534 • 518-828-1961, FAX: 518-828-5329

ALBANY OFFICE: Room 841, Legislative Office Building, Albany, NY 12248 • 518-455-5177, FAX: 518-455-5418

EMAIL: BarrettD@nyassembly.gov



As viable farmland continues to disappear at an alarming rate, these issues are more relevant 
than ever, and I am not convinced that as drafted the regulations ensure that municipalities are 
sufficiently integrated into the process. I suggest that, at a minimum, you consider revisions that 
include clarifying the processes related to local notification and hearings. The Office has been 
afforded broad discretion in establishing the hearing process, and it is my hope that such discretion 
will result in a far greater level of inclusion for municipalities than has been proposed by the current 
regulations.

The new Office must partner with affected municipalities from the outset of the siting process, 
ensuring that unique regional and local needs are given the careful consideration that they deserve. 
This means providing local governments with the full complement of resources that are necessary to 
conduct a comprehensive review of each and every facet of an application, including an assurance 
that local governments will be allowed to access and participate in a hearing proceeding. For such a 
hearing to be considered truly equitable, impacted municipal parties must at a minimum be afforded 
the ability to present their concerns and offer suitable alternative sites such as established 
brownfields or greyfields with the same level of access that interested developers have been afforded.

As the energy system is transformed, we must ensure that important assets like agricultural 
lands, visual and cultural resources, watersheds, core forests, and vital habitats that support the 
state’s outstanding biodiversity and protected species are not compromised. Local laws related to 
safety, the environment, and public health must also be given full consideration under the Office’s 
new application review process.

I thank you for your consideration.

Sincerely,

     Didi Barrett
     Member of Assembly, 106th District



Robert Sampson 
 

I am genuinely concerned that the new rules for permitting utility scale solar power plants in New
York will cause considerable loss of farmland in the state. However, I understand the need for New
York to meet its newly established renewable energy standards. Therefore, I propose that the new
rules favor energy generated through agrivoltaics. For this purpose, the definition of agrivoltaics
should be land used to generate electricity and crops at the same time where the solar power plant
does not remove land from producing crops.
Wired magazine wrote an article about agrivoltaics. They stated, "This relatively simple technology
offers a solution to two major challenges of our times: ramping up food production so we can feed
9.8 billion people by 2050 and making the switch from fossil fuels to green energy–two goals that
will both require significant swathes of increasingly limited land."
Farming can be successfully done under solar farms. Currently, there are over 2000 agrivoltaic
farms in Japan with 120 different crop types. Additionally, agrivoltaic farms have been built all over
Asia and the Europe Union. Farming can be done under conventional solar modules, however there
are semi-transparent modules on the market that assist agrivoltaics. Additionally, there are at least
three companies that are commercializing new solar modules designed for agrivoltaics.
I support the following:
1. Rules favoring agrivoltaic solar power plants over conventional ground mounted solar power
plants.
2. Limiting the size of conventional solar power plants to 500 acres with no limits on the size of
agrivolitaic power plants.
3. Enhanced permitting of agrivolitaic power plants.
4. Surcharged permit fees for conventional solar power plants.
5. Surcharges for conventional solar power plants over 500 acres.
Please feel free to contact me if you have any questions. My cell phone number is 602-363-0285.
Sincerely,
Robert Sampson
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Brian Eden 
 

I submit the following comment on the Office of Renewable Energy Siting's draft
regulations Chapter XVIII Title 19 (Subparts 900-1 � 900-5; 900-7 � 900-15).
I intend to expend more preliminary effort on establishing the context for my comments than on the
specific language of the draft section of concern itself. I have had a long relationship with the issues
presented by contaminated sites. I first worked with the Love Canal Homeowners Association in
the early 1980s. That work resulted in the formation of the Citizens Environmental Coalition, a
statewide organization devoted to reducing residents' exposures to toxic materials/substances and to
the cleanup of contaminated waste sites. I was involved in discussions with NYS legislators and the
state agencies that ultimately resulted in the adoption of the NYS Superfund legislation. Finally, I
participated in discussions on "how clean is clean" in the development of our state's brownfield
cleanup regulations.
I have been involved in climate mitigation issues for the past 15 years. I was the Chair of the
Tompkins County Environmental Management Council as well as its Energy Committee. I was
appointed by the County Legislature to stand-alone energy advisory committees that replaced the
Energy Committee; Energy Roadmap Steering Committee (2014-2016), Energy Task Force
(2017-2019), and the Climate and Sustainable Energy Advisory Board (2020-2021). I'm a founding
Board member of Solar Tompkins/HeatSmart Tompkins (2013), which created the nation's first
HeatSmart organization. NYSERDA incorporated our model into the recently stablished NYS
Clean Heating and Cooling program. There are now 20 such NYSERDA-funded HeatSmart
programs in NYS. I also co-authored a paper in 2016 that addressed the arguments posed by
opponents of wind turbines such as infrasound, ice throw, and shadow flicker.
(https://tompkinscountyny.gov/files2/emc/educationalmaterial/Wind_Power_FAQ_EMC 04-16.pdf)
I very much support the intent of the legislation and the regulations and wish this to
be duly-noted in advance of my critique of one section of the proposed regulations.
Specifically, I reference �900-2.4 Exhibit 3: Location of Facilities and Surrounding Land
Use (t) For repurposed sites with a history of environmental contamination only. I
believe that this section is insufficient to address the environmental issues present at a
site in my community prior to the construction of a proposed utility scale solar facility.
I fully appreciate this is not the appropriate occasion to litigate my concerns relative to a specific
project. I cite it only to indicate that hazardous waste cleanups may often be more influenced by
political factors than environmental concern. I've been involved with reviewing and commenting on
hazardous waste sites in Tompkins County that have required multiple cleanups. Some are high
value properties. The Ithaca Falls area is a park and a tourist destination and has undergone at least
5 remediations since 2000 and is now preparing for another cleanup. The Morse-Emerson site
across from Ithaca College overlooking the City of Ithaca is one of the most valuable properties in
the City and has been awaiting development for more than a decade. The multiple owners of that
site have undertaken several remediation efforts during the past 20 years. Brownfield sites often do
not receive adequate attention resulting in full cleanups because the municipality is anxious to
benefit from the jobs created and the increase in real property tax assessments of a new business
opportunity. Requiring a cleanup is an expense that the developer may not wish to undertake and
may not be willing to invest in more than a superficial remediation effort.
I'm referring more specifically here to the site of a former coal-fired power plant on which a 42-acre
Coal Combustion Residuals (CCR) landfill is located. It was constructed without a liner in several



phases starting in 1977 and is located on a sloped area next to the power plant which is adjacent to
Cayuga Lake. The owners are currently permitted to annually discharge more than 30M gallons of
untreated leachate into the lake. Whereas international practice now specifies that there should be at
least 70 meters separation between Top of Groundwater and the Bottom of a Landfill, monitoring
well data submitted to the DEC indicate that groundwater at this site is chronically in contact with
the bottom levels of the roughly 2M tons of CCRs currently deposited at the site. While capping the
site has indeed reduced or halted the infiltration of meteoric water falling on the site, it has done
little or nothing to mitigate this contamination of groundwater at the base of the landfill.
Consequently, the monitoring well sample data also indicate that contaminated groundwater may be
migrating in a plume away from the site with some modest attenuation over distance. DEC has not
required the additional tier of monitoring wells that is needed to better understand how far toward
the lake and shoreline residences the contamination plume has moved.
Brownfields, landfills, and other underutilized sites are attracting renewable energy developers now
more than ever. In recent months, New York State has sent strong market signals that will drive
development to these sites so that they can be restored to some form of beneficial use. The State's
leveraging of incentive dollars is meant to assist in offsetting the historical risk aversion to such
redevelopment. Furthermore, recent amendments to the SEQR regulations provide that the action of
siting solar facilities on landfills will be considered a Type II action not requiring environmental
review. I need to emphasize that coal combustion residuals are far more toxic than those materials
disposed at a local solid waste landfill. During the combustion of coal, selenium and mercury tends
to be emitted into the atmosphere in gaseous form whereas other toxic heavy metals such as arsenic,
cadmium, chromium, copper, iron, lead, nickel, silver and zinc largely remain in the ash (CCRs) at
levels significantly higher than what initially existed in the unburnt coal.
I hope to support the proposed solar project but wish to not jeopardize the likelihood of an eventual
cleanup of the site. Historically, contaminated sites where commerce is being transitioned from one
owner to the next receive scant attention from regulatory agencies. The over-seeing municipality is
anxious for the job creation and tax assessment increases a new investor promises to bring to the
community and thus requiring a thorough cleanup is perceived to likely become a deal-killing
disincentive. And, thus, the can is kicked down the road until the last viable occupant of the
property exits the site. I've observed partial cleanups and multiple cleanups of the same site. When
the last principal responsible party goes bankrupt, the cost of the cleanup falls to the public sector.
Why not rely instead on the NYS Department of Environmental Conservation to certify that the
environmental remediation of a site has been sufficient? The NYSDEC is not simply an
environmental organization. They are tasked by statute to encourage economic development while
mitigating negative environmental impacts (Declaration of Policy, NYS Environmental Law Sec.
1-0101). For better or for worse, political considerations can become a major factor in such
decisions. A large corporation with a significant number of employees is treated differently than a
less politically connected small-business person. Given the duality of NYSDEC's mission,
NYSDEC staff can and do defend their long-term oversight of an activity even when a
decommissioned site is left with significant non-remediated contamination in place.
While various states have had considerable success siting solar arrays on brownfields, the Cayuga
Power landfill already has the bulk of a massive 42-acre 2-to-3 story building in what was until
1977 a bucolic rural landscape. To site a solar array on top of this landfill will further violate the
landscape integrity particularly as seen from Cayuga Lake. Given the ample open space at this
location, better, in my opinion, to site the proposed solar array at the east end of the so-called Bell
Station parcel immediately to the north of the landfill.
The regulations must acknowledge that there are a wide variety of contaminated sites that may
provide sufficient acreage for the installation of a renewable energy project. Each site should be



reviewed to consider its specific characteristics. A closed solid waste landfill in an urban area may
be the only open space available. The quality of the contamination may vary widely between a local
solid waste landfill and a regional highly toxic CCR landfill
Siting solar arrays on landfills has been promoted by a recent SEQR regulatory revision that
designate such projects as Type II actions not requiring environmental review regardless of the
extent of contamination. Government regulations have evolved over time to become increasingly
concerned with the adequate cleanup of contamination. Even if current NYSDEC staff are
comfortable that they have provided adequate oversight of this landfill, do not foreclose the
possibility of a more enlightened administration of such facilities in the future. In an area where
there is considerable open space in the vicinity of the CCR landfill, there is no need to install a solar
array on the landfill's footprint and create another barrier to its ultimate remediation. I'm requesting
a more nuanced regulatory approach to adequately address a variety of contaminated sites than is
provided for in these draft regulations.
Sincerely,
Brian Eden



Carrie Koplinka-Loehr 
 

I commend you on the draft regulations and ask you for much more specific guidance on the use of
contaminated sites for solar arrays. On page 21 mention is made of the following:
--------
"(t) For repurposed sites with a history of environmental contamination only:
(1) For a site that has not been remediated under the oversight of the NYSDEC:
(i) A copy of a Phase 1 Environmental Site Assessment (ESA) and, if any Recognized
Environmental Conditions were identified, a Phase 2 ESA; and
(ii) A determination by a qualified Licensed Professional Engineer, on the basis of the Phase I ESA
and/or Phase 2 ESA, that it is not anticipated that hazardous substances would be encountered
during construction and/or operation of the facility.
(2) For a site that has been remediated under the oversight of the NYSDEC and received a
Certificate of Completion or No Further Action from the NYSDEC:
(i) A copy of the applicable Site Management Plan for the facility site and any deed or land use
restrictions imposed; and
(ii) A certification by the applicant that it will implement and comply therewith."
———
Lansing, NY, has a large coal ash site that is being considered for solar arrays, but part of site was
improperly lined many years ago. Heavy metals leaching into groundwater are a pressing and real
concern, so building solar arrays on the surface without the option of more thorough remediation
would be covering up a long-term problem for decades more.

The regulations need to require REGARDLESS OF DEC's INVOLVEMENT (because the DEC is
overwhelmed and understaffed), rigorous, ongoing groundwater monitoring. The regs need to
specify ways to treat leachate from such sites and prevent it from entering local waterways. Finally,
the regs should state how existing owners and new owners must put up an environmental bond (e.g.,
$10 million), and be liable for future cleanup, including digging up and containing coal ash
residuals.



Katherine Taylor 
 

Good morning,
I am submitting my concerns in response to the Office of Renewable Energy Siting and am
concerned that the new rules for permitting utility scale solar power plants in New York will cause
considerable loss of farmland in the state. Although it is important for New York to meet their
established renewable energy standards, it is also equally important to maintain the food supply to
feed the population AND meet the goal to switch to renewable energy. With this in mind,
agrivoltaics, the multi-use of farmland is an alternative to consider – land used to grow crops and at
the same time generate electricity, benefiting both farmers and the grid.
Agrivoltaics, farming under solar, is currently being successfully implemented in over 2000 farms
in Japan and over 120 different types of crops. Specialized modules that assist agrivoltaics are
critical and there are at least three companies today that build modules that are designed for
agrivoltaics.
Please consider the following:
1. Rules favoring agrivoltaic solar power plants over conventional ground mounted solar power
plants.
2. Limiting the size of conventional solar power plants to 500 acres with no limits on the size of
agrivolitaic power plants.
3. Enhanced permitting of agrivolitaic power plants.
4. Surcharged permit fees for conventional solar power plants.
5. Surcharges for conventional solar power plants over 500 acres.
Thank you.



Jaclyn Stringer 
 

To whom it may concern,

With a growing population, farmland and crops are a major concern for our food production and our
future. With the new rules that New York is looking to put in place, the farmland and agriculture
could be threatened by utility scale solar. On the other hand, agrivoltaics offers a way to utilize the
land while producing the desired outcome of green energy. This will help maximize our food and
energy production. I would support rules that favor the production of energy through a more
efficient and sustainable means such as agrivoltaics.

Sincerely,

Jaclyn Stringer



richard lucia 
 

To whom it may concern. after trying to absorb all the information you have provided, it is
impossible to share this with my boards to digest by today, I am kindly asking for your
consideration in extend the deadline until early spring to allow more consideration and comments.
thank you for your consideration, Richard B. Lucia Corinth Supervisor



Duane Butterfield 
 

I am a concerned citizen living in Hopkinton, NY. I want to state that I do not want wind turbines to
come to this town and destroy the quiet country living I moved to 15 years ago. I am concerned
about health issues involved with these turbines and the impact on wild life. We find it very
disturbing that our property can be taken by the government without concern to our rights and
privileges of tax paying citizens. I think solar panels can be put on each building roof top in NYC to
support the electrical needs of that building. Why does our town need to pay for the needs of the
city when we do not choose to live there! Thank you.
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I am a concerned citizen living in Hopkinton, NY. I want to state that I do not want wind turbines to
come to this town and destroy the quiet country living I moved to 15 years ago. I am concerned
about health issues involved with these turbines and the impact on wild life. We find it very
disturbing that our property can be taken by the government without concern to our rights and
privileges of tax paying citizens. I think solar panels can be put on each building roof top in NYC to
support the electrical needs of that building. Why does our town need to pay for the needs of the
city when we do not choose to live there! Thank you.



Diane Ciurczak 
 

I have lived and worked in the Buffalo Region for most of my 65 years. I have witnessed the
dramatic change in our climate since I was a child and the concomitant decline in our environment
for which I have grieved for several decades. I fear for the future for my children, for all children
and for future generations.
I support the comments of the Sierra Club to your agency and ask that you quickly move the state to
make siting renewable energy easier and faster. We are running out of time.
It is imperative that we quickly transition to renewable energy and that your agency adopts policies
that prioritize installing and transitioning to renewable energy over all other considerations. We
need to act with urgency. To paraphrase a biblical expression: imperfect siting decisions shall pass,
but failure to limit climate change will not.
Back in 2006, before climate change was a household word, I joined with local citizens to form the
WNY Climate Action Coalition, whose members now work with the Sierra Club. For years we
reached out to warn people about the impending disasters that climate change would wreak on the
earth at every opportunity we could, including in public forums, letters to the editor, petitions at
street festivals, demonstrations, you name it. What we were seeing ahead was so dire that I felt like
Cassandra, fearful that fully describing the future effects of climate change would lead to disbelief
in our listeners. Many people joined us in calling for responsible energy policy then, and even more
do now.
We are now seeing the climate change disasters we warned of even more clearly as they actually
unfold. But there is bad, and then there is worse. We need to act immediately to avoid the worst.
The public will support your efforts if you choose to take strong measures to protect the earth.
The earth can't wait 5-10 years to benefit from wind and solar. The current process to approve
renewable energy projects in NY mires projects in red tape and bureaucracy. In the past 8 years only
8 projects have been approved and only one is under construction. These delays are stopping us
from meeting New York's nation-leading climate goals and denying communities the economic
benefits of renewable energy projects.
Unless New York has a transparent and fair way to site renewable energy projects, we will see
renewable energy development stall out in New York. Instead our energy dollars will go to buy
dirty power from other states and subsidize it in New York.
The new Office of Renewable Energy Siting will keep local communities at the center of
developing local zoning policy, preserves local participation, and provides towns with the funding
needed to meaningfully engage in the siting process. By eliminating unclear and unfair standards
that vary from project to project, the new Office of Renewable Energy siting gives communities and
developers clear and transparent ways to evaluate projects.
By shortening the approval time of projects to one year, we can ramp up on wind and solar quickly
and allow communities across New York bring in new revenue when they need it most and scale
renewable energy at the speed needed to address the climate crisis.

Ramping up on clean energy solutions like wind and solar will not only help protect the planet, it
will bring millions of dollars of investment into communities and create family wage jobs. Just one
medium-sized solar project for example will bring in millions of dollars in local tax payments and
leases while creating hundreds of family-supporting jobs. The economic benefits of renewable
energy projects will allow local governments to maintain services, hold down taxes, all while we
put thousands of New Yorkers back to work with family-supporting jobs.



Thank you for your time and consideration.



Dec 7, 2020  

ORES Deputy Executive Director Houtan  Moaveni 

New York State Office of Renewable Energy Siting 

 90 Washington Avenue, 

 Albany, NY 12231 

Phone: (518) 949-0798 

 E-mail: Houtan.Moaveni@ores.ny.gov 

 

Re: ORES Draft Regulation 

To ORES Deputy Executive Houtan  Moaveni. 

 

I have provided detailed submissions to the ORES Draft Regulation for all parts.  I have previously 

submitted to the RPS, Article 10, and at least 6 windfarm projects over twenty years. 

The crucial weak areas are Turbine Type Certification and Project Certification as required by Article 10.  

DNVGL, DOE, NREL were very helpful.  The goal should always be to follow BEST PRACTICE , as you know 

from your continued association with NYSERDA.   

Most negative impacts should be AVOIDED OR MINIMALIZED FIRST; NOT MITIGATED FIRST as 

suggested in the Regulations.  Each NYS Agency has “guidelines that should be followed ,”not 

regulation as referred to in ORES Draft regs . 

Ex:  

NYDPS 40 dB at property line for substations. 

NYDEC noise should be less than 6 dB plus ambient. 

NYDEC Visual Mitigation. 

NY DEC- 6 to 6.9 curtailment leads to minimal impact on NLEB. 

NYDEC NESTING Eagles 

NYAG- 4 Feet minimum decommissioning (some crops required more); quality Ag field should be 

protected according to production usage. 

WHO –has to be updated including 2018. 



NYDOS-Fire and Building Code does NOT apply to IWT-so who is responsible and liable? Apparently 

ORES, since ORES is setting parameters?  

The production of Renewable ENERGY, NOT ASSETS (RECs), should be worthy of such environmental 

destruction.  ORES has to be active and focus on AVOIDANCE AND MINIMALIZATION; not fail by 

relying on mitigation-GREEN $$$$$$$$. 

Real Science with Statistical Proof and Correlation is needed; exactly what NYSERDA’s mission relies 

on.  What is your CONFIDENCE LEVEL? Mine was 98% in house leading to >95% in market . 

Respectfully, 

Dr. Alice Sokolow 

 

 

 



John E. Tauzel 
 

December 6, 2020

NYS Office of Renewable Energy Siting
c/o NYS Department of State

RE: Comments on Draft Regulations for the Siting of Large Solar Projects in New York State

I am a farmer and landowner in New York State. After watching a recent webinar hosted by Cornell
Cooperative Extension regarding Solar Development on agricultural land in New York, I am
writing about these specific concerns:

2. An apparent disregard for the value, benefit and productivity of prime agricultural land, not only
for the owner or producer, but for the future benefit of optimum food production. I believe fertile
soil is a resource that should not be wasted. For example, recent interest in areas in and around
Tompkins County are short sighted. The native Americans realized the unique productive capacity
of soils in the Finger Lakes area and established their farming and food shed there. There are many
less fertile areas in other parts of New York and New England which might better serve the long
term future benefit of electric customers rather than asking them to choose between electricity or
food.

Thank you for considering these concerns.

Sincerely,
John E. Tauzel



Anonymous Anonymous 
 

It will also be important to allow for seed mixes to change over time, including replanting for
grazing and/or pollinators, or vegetable production. This will be true as we continue to experience
erratic weather patterns and variations in market viability. It may also allow for carbon payments to
farmers if they sustain grassland for carbon sequestration--a funding source that could be important
to dairy farmers on the edge of survival.



Rebecca Swadek 
 

I fully support the Office of Renewable Energy Siting and the draft uniform standards and
conditions. These standards maintain environmental standards and provide robust local review. It is
imperative that the state reduce the time it takes to permit a project, so we can reduce the risks of
climate change as quickly as possible.



Mark Davis 
 

These comments are signed and submitted by 29 elected officials across New York State from
towns as far west as Niagara County and as far east as Suffolk County. We raise concerns regarding
the following: § 900-2.5 Exhibit 4: Real Property  Includes significant amendment from prior
Article 10 Real Property Exhibit  Allows renewable energy companies to acquire private lands
pursuant to New York State Eminent Domain Procedure Law  The term “transportation
corporation” needs to be clearly defined  The process regarding how an entity registers as a
transportation corporation needs to be detailed  What constitutional, statutory, regulatory or case
law authority supports a renewable energy company’s ability to take private property?  Why are
takings of private property by renewable energy companies now necessary?  Prior to taking
private lands has any consideration been given to building renewable energy generation and or
transmission within existing New York State right of ways  New York State has more than
30,000,000 acres of land, renewable energy companies cannot be allowed to take private lands from
New York residents 



PUBLIC COMMENTS ON ORES / 94-c DRAFT REGULATIONS 

Re: ORES / 94-c Draft Regulations Public Comment Submission  

To whom it may concern, 

Thank you for the opportunity to comment on the Draft Regulations Chapter XVIII Title 19 
(Subparts 900-1 – 900-5; 900-7 – 900-15). These comments are signed and submitted by 29 
elected officials across New York State from towns as far west as Niagara County and as far east 
as Suffolk County.  

We raise concerns regarding the following:  

§ 900-2.5 Exhibit 4:  Real Property 

 Includes significant amendment from prior Article 10 Real Property Exhibit  
 Allows renewable energy companies to acquire private lands pursuant to New York State 

Eminent Domain Procedure Law 
 The term “transportation corporation” needs to be clearly defined 
 The process regarding how an entity registers as a transportation corporation needs to be 

detailed 
 What constitutional, statutory, regulatory or case law authority supports a renewable 

energy company’s ability to take private property? 
 Why are takings of private property by renewable energy companies now necessary? 
 Prior to taking private lands has any consideration been given to building renewable 

energy generation and or transmission within existing New York State right of ways 
 New York State has more than 30,000,000 acres of land, renewable energy companies 

cannot be allowed to take private lands from New York residents 

§900-2.25 Exhibit 24:  Local Laws and Ordinances 

 Allows renewable energy companies to request that the Office of Renewable Energy 
Siting not apply local substantive laws 

 What is the basis/justification for allowing a renewable energy company and/or the 
Office of Renewable Energy Siting to select what local substantive laws should apply and 
which should not apply? 

 Other than § 94-c, what constitutional, statutory, regulatory or case law authority 
supports a renewable energy company’s ability to select what local substantive laws 
should apply and which should not apply? 

 Other than § 94-c, what constitutional, statutory, regulatory or case law authority 
supports the Office of Renewable Energy Siting’s ability to set aside any local 
substantive law duly enacted by a local government? 

 What does the term “unduly burdensome” mean? 
 Duly enacted local laws such as zoning and other land use controls must be respected by 

New York State and renewable energy companies 

 



PUBLIC COMMENTS ON ORES / 94-c DRAFT REGULATIONS 

§ 900-8.4 Hearing Participation 

 The burden is on the municipality to file a statement indicating whether the proposed 
project complies with local laws, but hearings are not required 

 Disputes between municipalities and applicants regarding compliance with local laws do 
not appear to be included in list of adjudicable issues (see § 900-8.3(c)) 

 Disputes regarding compliance with local laws should always be substantive and 
significant (see § 900-8.3(c)) 

 Disputes between municipalities and applicants regarding compliance with local laws 
require a hearing 

 A hearing is required to determine whether a local law is unreasonably burdensome 
 If a hearing is not provided, what legal process exists prior to waiving duly enacted local 

laws? 

Sincerely, 

Sean Lyons 
Supervisor 
Town of Berne 
Albany County 
 
Chad Lupinacci 
Supervisor 
Town of Huntington 
Suffolk County 
 
Eric Connolly 
Supervisor 
Town of Ballston 
Saratoga County 
 
Jack Lawler 
Supervisor 
Town of Waterford 
Saratoga County  
 
Gerald Kusse 
Supervisor 
Town of Rush 
Monroe County 
 
David Luce Sr. 
Town Board Member 
Town of North Dansville 
Livingston County  
 



PUBLIC COMMENTS ON ORES / 94-c DRAFT REGULATIONS 

Jim Simon 
Supervisor 
Town of Yates 
Orleans County 
 
John Riggi 
Town Councilman 
Town of Yates 
Orleans County  
 
Tony Cammarata 
Supervisor 
Town of Kendall 
Orleans County  
 
Joseph Sidonio 
Supervisor 
Town of Murray 
Orleans County 
 
Brian Napoli 
Supervisor 
Town of Ridgeway 
Orleans County 
 
Gayle A. Ashbery 
Supervisor 
Town of Carlton 
Orleans County  
 
Wright Ellis 
Supervisor 
Town of Cambria 
Niagara County 
 
Jeff Dewert 
Supervisor 
Town of Somerset 
Niagara County 
 
Steve Broderick 
Supervisor 
Town of Lewiston 
Niagara County 
 
 



PUBLIC COMMENTS ON ORES / 94-c DRAFT REGULATIONS 

Joel Maerten 
Supervisor 
Town of Pendleton 
Niagara County 
 
Don MacSwan 
Supervisor 
Town of Wheatfield 
Niagara County 
 
Mark Crocker 
Supervisor 
Town of Lockport 
Niagara County 
 
Lee Wallace 
Supervisor 
Town of Niagara 
Niagara County 
 
Rebecca Wydysh 
Chairman 
Niagara County Legislature 
 
John Syracuse 
Vice Chairman 
Niagara County Legislature 
 
Richard Updegrove 
County Manager 
Niagara County 
 
Doyle Phillips 
Supervisor 
Town of Wilson 
Niagara County 
 
Timothy Horanburg 
Supervisor 
Town of Newfane 
Niagara County 
 
Duffy Johnston 
Supervisor 
Town of Porter 
Niagara County 



PUBLIC COMMENTS ON ORES / 94-c DRAFT REGULATIONS 

 
Angelo Morinello 
NYS Assembly – 145th District  
Niagara County  
 
Ross Annable 
Supervisor 
Town of Hartland 
Niagara County 
 
Sandra Winney 
Town of Providence 
Saratoga County 
 
Dan Bragg 
Supervisor 
Town of Royalton 
Niagara County  
  
 
  
  



Mark Davis 
 

§900-2.25 Exhibit 24: Local Laws and Ordinances  Allows renewable energy companies to
request that the Office of Renewable Energy Siting not apply local substantive laws  What is the
basis/justification for allowing a renewable energy company and/or the Office of Renewable
Energy Siting to select what local substantive laws should apply and which should not apply? 
Other than § 94-c, what constitutional, statutory, regulatory or case law authority supports a
renewable energy company’s ability to select what local substantive laws should apply and which
should not apply?  Other than § 94-c, what constitutional, statutory, regulatory or case law
authority supports the Office of Renewable Energy Siting’s ability to set aside any local substantive
law duly enacted by a local government?  What does the term “unduly burdensome” mean? 
Duly enacted local laws such as zoning and other land use controls must be respected by New York
State and renewable energy companies



PUBLIC COMMENTS ON ORES / 94-c DRAFT REGULATIONS 

Re: ORES / 94-c Draft Regulations Public Comment Submission  

To whom it may concern, 

Thank you for the opportunity to comment on the Draft Regulations Chapter XVIII Title 19 
(Subparts 900-1 – 900-5; 900-7 – 900-15). These comments are signed and submitted by 29 
elected officials across New York State from towns as far west as Niagara County and as far east 
as Suffolk County.  

We raise concerns regarding the following:  

§ 900-2.5 Exhibit 4:  Real Property 

 Includes significant amendment from prior Article 10 Real Property Exhibit  
 Allows renewable energy companies to acquire private lands pursuant to New York State 

Eminent Domain Procedure Law 
 The term “transportation corporation” needs to be clearly defined 
 The process regarding how an entity registers as a transportation corporation needs to be 

detailed 
 What constitutional, statutory, regulatory or case law authority supports a renewable 

energy company’s ability to take private property? 
 Why are takings of private property by renewable energy companies now necessary? 
 Prior to taking private lands has any consideration been given to building renewable 

energy generation and or transmission within existing New York State right of ways 
 New York State has more than 30,000,000 acres of land, renewable energy companies 

cannot be allowed to take private lands from New York residents 

§900-2.25 Exhibit 24:  Local Laws and Ordinances 

 Allows renewable energy companies to request that the Office of Renewable Energy 
Siting not apply local substantive laws 

 What is the basis/justification for allowing a renewable energy company and/or the 
Office of Renewable Energy Siting to select what local substantive laws should apply and 
which should not apply? 

 Other than § 94-c, what constitutional, statutory, regulatory or case law authority 
supports a renewable energy company’s ability to select what local substantive laws 
should apply and which should not apply? 

 Other than § 94-c, what constitutional, statutory, regulatory or case law authority 
supports the Office of Renewable Energy Siting’s ability to set aside any local 
substantive law duly enacted by a local government? 

 What does the term “unduly burdensome” mean? 
 Duly enacted local laws such as zoning and other land use controls must be respected by 

New York State and renewable energy companies 

 



PUBLIC COMMENTS ON ORES / 94-c DRAFT REGULATIONS 
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Supervisor 
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Mark Davis 
 

§ 900-8.4 Hearing Participation  The burden is on the municipality to file a statement indicating
whether the proposed project complies with local laws, but hearings are not required  Disputes
between municipalities and applicants regarding compliance with local laws do not appear to be
included in list of adjudicable issues (see § 900-8.3(c))  Disputes regarding compliance with local
laws should always be substantive and significant (see § 900-8.3(c))  Disputes between
municipalities and applicants regarding compliance with local laws require a hearing  A hearing
is required to determine whether a local law is unreasonably burdensome  If a hearing is not
provided, what legal process exists prior to waiving duly enacted local laws? 



PUBLIC COMMENTS ON ORES / 94-c DRAFT REGULATIONS 

Re: ORES / 94-c Draft Regulations Public Comment Submission  

To whom it may concern, 

Thank you for the opportunity to comment on the Draft Regulations Chapter XVIII Title 19 
(Subparts 900-1 – 900-5; 900-7 – 900-15). These comments are signed and submitted by 29 
elected officials across New York State from towns as far west as Niagara County and as far east 
as Suffolk County.  

We raise concerns regarding the following:  

§ 900-2.5 Exhibit 4:  Real Property 

 Includes significant amendment from prior Article 10 Real Property Exhibit  
 Allows renewable energy companies to acquire private lands pursuant to New York State 

Eminent Domain Procedure Law 
 The term “transportation corporation” needs to be clearly defined 
 The process regarding how an entity registers as a transportation corporation needs to be 

detailed 
 What constitutional, statutory, regulatory or case law authority supports a renewable 

energy company’s ability to take private property? 
 Why are takings of private property by renewable energy companies now necessary? 
 Prior to taking private lands has any consideration been given to building renewable 

energy generation and or transmission within existing New York State right of ways 
 New York State has more than 30,000,000 acres of land, renewable energy companies 

cannot be allowed to take private lands from New York residents 

§900-2.25 Exhibit 24:  Local Laws and Ordinances 

 Allows renewable energy companies to request that the Office of Renewable Energy 
Siting not apply local substantive laws 

 What is the basis/justification for allowing a renewable energy company and/or the 
Office of Renewable Energy Siting to select what local substantive laws should apply and 
which should not apply? 

 Other than § 94-c, what constitutional, statutory, regulatory or case law authority 
supports a renewable energy company’s ability to select what local substantive laws 
should apply and which should not apply? 

 Other than § 94-c, what constitutional, statutory, regulatory or case law authority 
supports the Office of Renewable Energy Siting’s ability to set aside any local 
substantive law duly enacted by a local government? 

 What does the term “unduly burdensome” mean? 
 Duly enacted local laws such as zoning and other land use controls must be respected by 

New York State and renewable energy companies 
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§ 900-8.4 Hearing Participation 

 The burden is on the municipality to file a statement indicating whether the proposed 
project complies with local laws, but hearings are not required 

 Disputes between municipalities and applicants regarding compliance with local laws do 
not appear to be included in list of adjudicable issues (see § 900-8.3(c)) 

 Disputes regarding compliance with local laws should always be substantive and 
significant (see § 900-8.3(c)) 

 Disputes between municipalities and applicants regarding compliance with local laws 
require a hearing 

 A hearing is required to determine whether a local law is unreasonably burdensome 
 If a hearing is not provided, what legal process exists prior to waiving duly enacted local 

laws? 

Sincerely, 

Sean Lyons 
Supervisor 
Town of Berne 
Albany County 
 
Chad Lupinacci 
Supervisor 
Town of Huntington 
Suffolk County 
 
Eric Connolly 
Supervisor 
Town of Ballston 
Saratoga County 
 
Jack Lawler 
Supervisor 
Town of Waterford 
Saratoga County  
 
Gerald Kusse 
Supervisor 
Town of Rush 
Monroe County 
 
David Luce Sr. 
Town Board Member 
Town of North Dansville 
Livingston County  
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Jim Simon 
Supervisor 
Town of Yates 
Orleans County 
 
John Riggi 
Town Councilman 
Town of Yates 
Orleans County  
 
Tony Cammarata 
Supervisor 
Town of Kendall 
Orleans County  
 
Joseph Sidonio 
Supervisor 
Town of Murray 
Orleans County 
 
Brian Napoli 
Supervisor 
Town of Ridgeway 
Orleans County 
 
Gayle A. Ashbery 
Supervisor 
Town of Carlton 
Orleans County  
 
Wright Ellis 
Supervisor 
Town of Cambria 
Niagara County 
 
Jeff Dewert 
Supervisor 
Town of Somerset 
Niagara County 
 
Steve Broderick 
Supervisor 
Town of Lewiston 
Niagara County 
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Joel Maerten 
Supervisor 
Town of Pendleton 
Niagara County 
 
Don MacSwan 
Supervisor 
Town of Wheatfield 
Niagara County 
 
Mark Crocker 
Supervisor 
Town of Lockport 
Niagara County 
 
Lee Wallace 
Supervisor 
Town of Niagara 
Niagara County 
 
Rebecca Wydysh 
Chairman 
Niagara County Legislature 
 
John Syracuse 
Vice Chairman 
Niagara County Legislature 
 
Richard Updegrove 
County Manager 
Niagara County 
 
Doyle Phillips 
Supervisor 
Town of Wilson 
Niagara County 
 
Timothy Horanburg 
Supervisor 
Town of Newfane 
Niagara County 
 
Duffy Johnston 
Supervisor 
Town of Porter 
Niagara County 
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Angelo Morinello 
NYS Assembly – 145th District  
Niagara County  
 
Ross Annable 
Supervisor 
Town of Hartland 
Niagara County 
 
Sandra Winney 
Town of Providence 
Saratoga County 
 
Dan Bragg 
Supervisor 
Town of Royalton 
Niagara County  
  
 
  
  



George Borrello 
 

Houtan Moaveni
Deputy Executive Director
New York State Office of Renewable Energy Siting
99 Washington Avenue, Albany, New York 12231

Dear Mr. Moaveni,

The following comments are submitted in response to the NYS Office of Renewable Energy
Siting's proposed regulations. These comments include, but supplement, points that I made in my
verbal testimony on November 30, 2020. Thank you for your consideration of my perspective.

.................................................................................................................................

I am writing in strong opposition to the New York State Office of Renewable Energy Siting's
(ORES) proposed regulations for the accelerated renewable energy permitting process.

Promoted by the Governor and passed by the New York City-controlled majorities of the State
Legislature as a way to fast track the siting and construction of renewable energy projects, the new
rules are designed to replace a thorough, inclusive process with a swift, standardized, and
bureaucratically-driven one.

In advancing these rules, New York State is trampling on our State Constitution's Home Rule
provisions and right of local self-governance – precedents that have made New York a model for
other states.

Why is this bedrock principle being cast aside? To remove obstacles to the development of
renewable energy projects and the political agenda that is driving them. Even those who agree with
the merits of these projects should be concerned at the Constitutional infringement and suppression
of community input that are at stake here.

The previous Article 10 permitting process, which provided some meaningful opportunities for
communities to be engaged in the siting process, has been discarded because it proved to be an
inconvenience to the state's politically-driven energy goals. The due diligence that local
governments invested in reviewing, vetting and debating these projects will now, essentially,
disappear and with it, any expectation that most local residents will regard these projects with
anything other than mistrust and opposition.

The district that I represent covers Allegany, Cattaraugus, Chautauqua and a portion of Livingston
County. It is a beautiful part of the state, that has rolling farmland, forests, lakes and gorges. Those
of us who live here treasure our natural resources and quality of life.

For more than a decade, we've been fighting to ensure our region doesn't become an industrial
wasteland, tainted by wind turbines and solar panel installations. We've commissioned studies, held
public hearings and passed zoning laws and ordinances to limit the scope and spread of these



projects. In other words, we performed our due diligence. We exercised our rights, as outlined in
Article 10, to have a voice in decisions that would affect our homes, lives and communities. I stand
in opposition to these proposed regulations because they will strip us of those rights.

We've just gone through an election cycle where the Governor and his allies loudly proclaimed the
importance of "counting every vote," and guarding against disenfranchising even a single voice.
Yet, as has become clear on this issue, when that democratic principle proves to be a political
hindrance, the commitment to it evaporates. As we see time and again here in New York, the only
voices the Governor believes are worthy are those who agree with him.

Removing local voices from the process will achieve the goal of fast-tracking renewable energy
projects, but heighten the risk of long-term and significant negative impacts to host communities.
The draft regulations, as proposed, will weaken the vetting process for these projects and raise a
host of concerns. Those issues include expedited, rubber-stamp environmental reviews, looser noise
standards which do not conform to expert recommendations, the allowance of eminent domain, the
loss of localities' ability to negotiate host community agreements, and automatic approval if ORES
fails to render a decision within one year, thereby providing a pass for controversial projects.

It is a sad irony that New York State, which is infamous for its overly burdensome regulatory
environment, is dangerously weakening regulations for these renewable energy projects, which
have tremendous capacity to inflict environmental, economic and health-related harm on upstate
communities.
Here is a cautionary example of what happens when the state is empowered to fast track these
projects:

In 2013-14, the state had four wind turbines installed along the Thruway in Chautauqua and Erie
counties. The turbines went up relatively quickly. After a few years, all four failed. The French
company that manufactured the turbines has since gone out of business. The installer and others
involved claimed no responsibility for the failure. The turbines still sit there, towering over the
Thruway and useless - except as a reminder of wasted tax dollars. And, the scale of this project is
tiny compared to some of those that will soon be targeting our communities.

Promises of economic benefits for property owners and communities will be inadequate to offset
our losses in terms of property values, quality of life, tourism and many intangibles. These
sacrifices are being made to support a false political agenda that doesn't even begin to move the
needle when it comes to addressing climate change. In fact, with the record amount of power now
being imported into New York from states like Pennsylvania, to back up these renewable energy
projects, we are actually creating more pollution and greenhouse gas emissions to support this
costly "green" agenda.

What makes the most sense are small-scale projects that directly power homes, farms and
businesses and that won't strain our already aging and failing electrical grid. We have hundreds of
reservoirs and dams across the state, most of which are in desperate need of repair. They could be
converted to supply hydroelectric power.

Another idea is to harness one of our greatest natural resources by accelerating carbon-sequestration
through growing hardwood forests. A forest will trap between 1.5 and 2.5 tons of carbon per acre
per year. Even once mature and harvested for other uses, an acre of forest will still sequester and



hold an additional 1.5 tons of carbon every year. Instead of clear-cutting our beautiful forests and
destroying their precious ecosystems to make room for industrial solar panels or wind turbines, we
could reduce CO2 emissions naturally, predictably and responsibly by working with the resources
of our upstate environment.

These are just two of countless alternatives that could help us advance our environmental goals
without drastic, controversial and potentially harmful measures that will create new problems down
the road. It is unfortunate that common sense innovation and practical solutions don't seem to be
part of the dialogue on this issue.

While these regulations will likely move forward with a rubber stamp, it will be difficult for
developers to plan and execute successful projects and harmonious relationships with host
communities if they disregard local concerns and recommendations. To that end, my voice, and
those of others opposed to these projects, will not be silenced by these new regulations.

Thank you for your consideration of my comments on this critically important issue.

Sincerely,

Senator George M. Borrello
57th Senate District



Houtan Moaveni 
Deputy Executive Director 
New York State Office of Renewable Energy Siting 
99 Washington Avenue, Albany, New York 12231 
 
Dear Mr. Moaveni,  
 
The following comments are submitted in response to the NYS Office of Renewable Energy Siting’s proposed 
regulations. These comments include, but supplement, points that I made in my verbal testimony on November 
30, 2020. Thank you for your consideration of my perspective.  
 
……………………………………………………………………………………………………………………. 

 

I am writing in strong opposition to the New York State Office of Renewable Energy Siting’s (ORES) proposed 
regulations for the accelerated renewable energy permitting process.   
 
Promoted by the Governor and passed by the New York City-controlled majorities of the State Legislature as a 
way to fast track the siting and construction of renewable energy projects, the new rules are designed to replace 
a thorough, inclusive process with a swift, standardized, and bureaucratically-driven one.  

In advancing these rules, New York State is trampling on our State Constitution’s Home Rule provisions and 
right of local self-governance – precedents that have made New York a model for other states.    

Why is this bedrock principle being cast aside?  To remove obstacles to the development of renewable energy 
projects and the political agenda that is driving them. Even those who agree with the merits of these projects 
should be concerned at the Constitutional infringement and suppression of community input that are at stake 
here.  
 
The previous Article 10 permitting process, which provided some meaningful opportunities for communities to 
be engaged in the siting process, has been discarded because it proved to be an inconvenience to the state’s 
politically-driven energy goals. The due diligence that local governments invested in reviewing, vetting and 
debating these projects will now, essentially, disappear and with it, any expectation that most local residents 
will regard these projects with anything other than mistrust and opposition.  

The district that I represent covers Allegany, Cattaraugus, Chautauqua and a portion of Livingston County. It is 
a beautiful part of the state, that has rolling farmland, forests, lakes and gorges. Those of us who live here 
treasure our natural resources and quality of life.  



For more than a decade, we’ve been fighting to ensure our region doesn’t become an industrial wasteland, 
tainted by wind turbines and solar panel installations. We’ve commissioned studies, held public hearings and 
passed zoning laws and ordinances to limit the scope and spread of these projects. In other words, we performed 
our due diligence. We exercised our rights, as outlined in Article 10, to have a voice in decisions that would 
affect our homes, lives and communities. I stand in opposition to these proposed regulations because they will 
strip us of those rights. 

We’ve just gone through an election cycle where the Governor and his allies loudly proclaimed the importance 
of “counting every vote,” and guarding against disenfranchising even a single voice. Yet, as has become clear 
on this issue, when that democratic principle proves to be a political hindrance, the commitment to it 
evaporates. As we see time and again here in New York, the only voices the Governor believes are worthy are 
those who agree with him. 

Removing local voices from the process will achieve the goal of fast-tracking renewable energy projects, but 
heighten the risk of long-term and significant negative impacts to host communities. The draft regulations, as 
proposed, will weaken the vetting process for these projects and raise a host of concerns. Those issues include 
expedited, rubber-stamp environmental reviews, looser noise standards which do not conform to expert 
recommendations, the allowance of eminent domain, the loss of localities’ ability to negotiate host community 
agreements, and automatic approval if ORES fails to render a decision within one year, thereby providing a pass 
for controversial projects.   

It is a sad irony that New York State, which is infamous for its overly burdensome regulatory environment, is 
dangerously weakening regulations for these renewable energy projects, which have tremendous capacity to 
inflict environmental, economic and health-related harm on upstate communities.  

Here is a cautionary example of what happens when the state is empowered to fast track these projects:  

In 2013-14, the state had four wind turbines installed along the Thruway in Chautauqua and Erie counties. The 
turbines went up relatively quickly. After a few years, all four failed. The French company that manufactured 
the turbines has since gone out of business. The installer and others involved claimed no responsibility for the 
failure. The turbines still sit there, towering over the Thruway and useless - except as a reminder of wasted tax 
dollars. And, the scale of this project is tiny compared to some of those that will soon be targeting our 
communities.  

Promises of economic benefits for property owners and communities will be inadequate to offset our losses in 
terms of property values, quality of life, tourism and many intangibles. These sacrifices are being made to 
support a false political agenda that doesn’t even begin to move the needle when it comes to addressing climate 
change.  In fact, with the record amount of power now being imported into New York from states like 
Pennsylvania, to back up these renewable energy projects, we are actually creating more pollution and 
greenhouse gas emissions to support this costly “green” agenda. 
 
What makes the most sense are small-scale projects that directly power homes, farms and businesses and that 
won’t strain our already aging and failing electrical grid. We have hundreds of reservoirs and dams across the 
state, most of which are in desperate need of repair. They could be converted to supply hydroelectric power.  
 
Another idea is to harness one of our greatest natural resources by accelerating carbon-sequestration through 
growing hardwood forests. A forest native to the area will trap between 1.5 and 2.5 tons of carbon per acre per 
year. Even once mature and harvested for other uses, an acre of forest will still sequester and hold an additional 
1.5 tons of carbon every year. Instead of clear-cutting our beautiful forests and destroying their precious 



ecosystems to make room for industrial solar panels or wind turbines, we could reduce CO2 emissions 
naturally, predictably and responsibly by working with the resources of our upstate environment.   
 
These are just two of countless alternatives that could help us advance our environmental goals without drastic, 
controversial and potentially harmful measures that will create new problems down the road. It is unfortunate 
that common sense innovation and practical solutions don’t seem to be part of the dialogue on this issue.  
 
While these regulations will likely move forward with a rubber stamp, it will be difficult for developers to plan 
and execute successful projects and harmonious relationships with host communities if they disregard local 
concerns and recommendations.  To that end, my voice, and those of others opposed to these projects, will not 
be silenced by these new regulations. 
 
Thank you for your consideration of my comments on this critically important issue.  
 
 
Sincerely, 

 
 
 

Senator George M. Borrello 
57th Senate District 
 
 
 
 

 
 
 
 



Carolyn Hall 
 

I fully support the Office of Renewable Energy Siting and the draft uniform standards and
conditions. These standards maintain environmental standards and provide robust local review.
They also hold the projects accountable to the locality they are to be built in.
It is time to shift from investing in fossil fuel projects that continue to harm those with less and
make it possible for NY to move forward with renewable energy projects that are better for the
short-term and long-term conditions of our state.
It is imperative that the state reduce the time it takes to permit a project, so we can reduce the risks
of climate change as quickly as possible.



James Hoffman 
 

December 6, 2020
Re: Case 15-F- 0302 Comments on Draft Regulations

Dear Secretary
It was obvious from the inception of the Climate leadership and Community Protection Act
(CLCPA) passed under cover of the Covid-19 pandemic that Community Protection was not the
objective. Rather the objective was to expedite the siting of Industrial Solar and Wind projects to
satisfy purely political goals. Siting is bogged down in the Article 10 process because of intense
local opposition. One of the casualties of CLCPA is Home Rule. I offer the following comments
regarding Industrial Solar and Wind Installations to correct this erosion of local authority.
Para 90-2.25 Exhibit 24 Local Laws and Ordnances
The Office of Renewable Energy Siting (ORES) must be bound by local policies, laws and
ordnances as should all applicants. Many rural communities, which are the main target of
renewable energy siting have long standing policies that protect the "rural character of their
communities."
In the case of the Town of Somerset, Comprehensive Plans and the associated Ordnances dating
back to 1974 reflect this policy. Revisions in the ensuing decades have maintained and strengthened
this approach. Numerous surveys, one of them most recently, reflects overwhelmingly the support
for this long standing policy of maintaining the rural character of our town.
Home rule must be maintained and those most effected by the Industrialization of their community
should have the final say in any siting decision as they will bear a disproportional share of the
negative impacts of Industrial Solar and Wind projects. Please modify the above referenced
paragraph to reinstate Home Rule.
Respectfully,
James C. Hoffman
Town of Somerset



Geoffrey Barker 
 

To: ORES
Subject: My public comment

Please register my strongest opposition to any rule(s) that take decision making authorization for
wind-turbine type generating systems as well as geo-thermal, solar, or hydro generating operations
out of the jurisdiction of the location city, town, or county authority. Of deep concern would be
authority to utilize possession by eminent domain.
Wind turbines are an environmental disaster to the pristine Adirondacks and actually any place in
the North Country. A home for these monstrosities is welcome in the vast western areas of the
United States.

Thank you for your consideration to the facts of this objection.



Kathy Giroux 
 

I strongly object to any wind turbines in the Adirondack Park. As an advocate for the history of our
beautiful mountains please do not jeopardize our last thing of such beauty to any wind turbines. I'm
a 46ers and did so 20 years ago when things where better and cell phones did not exist. Please
preserve our wonderful mountains.



Robert Galbraith 
 

Sorry, I inadvertently sent my working copy of the draft rule, not my comments. Please find my
comments attached. Thanks
Rob



December 7, 2020 

From:  Robert E. Galbraith, 9209 West Lake Road Westfield, NY 14787, Email: robb43@yahoo.com 

To:  NYS Office of Renewable Energy Siting (ORES) 

Subject: Comments to Draft ORES Regulation, Chapter XVIII, Title 19 of NYCRR Part 900 
Office of Renewable Energy Siting; Subparts 900-1 – 900-5; 900-7 – 900-14 
 
Please find comments to the subject document below:  

§900-1.1 Purpose and Applicability 

(b) (5) Where are Battery Energy Storage Systems (BESS) siting approval being addressed? 

§900-1.3 Pre-application procedures 

(a)(4) In addition to the existing language, suggest add to the end “with a description of why the local 

law is unduly burdensome covering both technical, operational and financial detail” 

§900-1.6 Filing, Service and Publication of an Application 

(c) (3). All landowners directly adjacent and abutting the facility should also be notified. 

§900-2.6 Exhibit 5: Design Drawings 

 (d) Table 2 

The Table reflects a setback for Non-participating property lines (nonresidential) of 50 feet. This seems 

inadequate given the potential proximity to a mature forest which could have trees over 75 feet. A tree 

falling on these panels could cause significant damage. Suggest more detail on setback to mature forests 

be noted and increased. Forests on adjacent property should not be disturbed to satisfy solar set back 

requirements.  

(f) (2) (i) (d) It is unclear whether the overall design of the Battery Energy Storage System (BESS) is 

included in this application. The language seems incomplete if this is the case. These are very complex 

and potentially volatile and hazardous system which need special design considerations. 

§900-2.7 Exhibit 6: Public Health, Safety and Security 

(a) 5. Nothing is mentioned on the emergency access roads in the event first responders need to access 

the site during construction as well as operation. This also applies to section (c). Section (c) should 

also require the applicant to provide a list of special equipment provided to local first responders in 

the event of a fire or other hazardous incident at the facility. 

There is nothing mentioned about erosion control during the construction phase. It is vitally 

important that the applicant provide a detailed plan to control erosion which could have a major 

impact on adjacent streams, waterways and wetlands.  

Given the size of large scale solar facilities say greater 300 acres or 50 MW, should the applicant 

conduct a environmental analysis of any impacts resulting in the increase of the ambient 



temperature in the site area. The concern being large sites over 1000 acres and the potential to 

create a microclimate in the vicinity of the site. 

§900-10.2 Pre-Construction Compliance Filings 

(b) (2) Final Decommissioning: It is suggested that Letter of Credit is a weak financial vehicle for 

such large project decommissioning funding. The concern is that many of these companies are 

Licensed Limited Partnerships (LLC) which can be thinly capitalized companies with a complex 

ownership chain. It would be much better and protect the state and the communities to require 

a fully funded bond in the estimate of the mutually agreed decommissioning costs by a AAA 

rated insurance company. A perfect example of this problem is the company that provided wind 

turbines at exits on the west segment of NYS Thruway, became insolvent and walked away from 

the project.  

 

 

 



Richard Grover 
 

See attached PDF



 

 

December 7, 2020 
 
TO:   Office of Renewable Energy Development (ORES)   
FROM: Richard W. Grover 
RE:   Comments on draft regulations 
 
I respectfully submit the following comments and suggestions pursuant to public 
comment procedures promulgated by the NYS Office of Renewable Energy 
Development.   
 
 
RE-THINK THE PROJECT REVIEW PROCESS. 
 
Local government involvement and citizen participation are vital to the current effort to 
accelerate renewable energy development.  Our project review process should work for 
everyone...urban, suburban and rural.  However, as articulated in the draft ORES 
regulations, the proposed project review process places most of the burden of meeting 
our renewable energy goals and accommodating industrial scale projects on rural 
communities. Many rural communities, perhaps most, are ill prepared for the wave of 
industrial scale projects envisioned by the State and energy developers.  At the same 
time, the draft regulations minimize the influence of local governments and citizens.  
There's little wonder that there is an uproar in rural New York over the draft regulations.  
Following below are two possible responses to this problem. 
 
1. Provide an informed playing field for developers and local communities. 
 
We should not encourage developers to advance project proposals in areas that, by virtue 
of their geographical setting, environmental qualities, economic base, cultural character, 
and/or ecological importance may be poorly suited to industrial scale wind and/or solar 
projects.  Yet, that is precisely what we're doing when we depict all of New York's rural 
areas as 'open for business' in the renewable energy development market.  An alternative 
approach would be to delineate areas that may be ill suited in advance, as a warning to 
developers of industrial scale projects who may not have local knowledge or familiarity, 
and as advance notice to local governments and citizens about the prospects for 
industrial scale projects in their community. In other words, provide an informed 
overview of the playing field.   
 
It's important to note that areas not well suited to industrial scale projects may be well 
suited for smaller scale projects such as community solar.  It's also noteworthy that an 
area not well suited to industrial wind, due to bird migration patterns, for example, may 
be okay for a solar installation, which can be designed to be at least somewhat 
compatible with the needs of wildlife.   
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In the North Country region, where I have lived and practiced my profession for the past 
50 years, I am familiar with at least two highly controversial wind energy projects that, 
in the face of intense local opposition, withdrew from the Article 10 review process.  
Their withdrawal, however, was not before thousands of hours and hundreds of 
thousands of dollars were spent, and close-knit communities were divided.  To almost 
anyone familiar with this area, both projects would have been seen as problematic from 
the outset.  One was located in two mostly forested rural towns with tiny hamlets, 
bucolic farmland, an Amish community, and multi-purpose State Forests, all adjacent to 
the Adirondack Park.  The other was located on an island at the eastern end of Lake 
Ontario, a known migratory bird route, offshore of a historic rural community whose 
economy is based on outdoor recreation and tourism.  It should have been no surprise to 
anyone that these wind energy projects were met with local opposition. 
 
When professional planners prepare a comprehensive land use plan for a community or 
region, one of the first tasks undertaken is identifying and delineating lands that may not 
be well suited for certain types of development, and lands that have qualities that 
suggest conservation.  Among the many things considered are existing land use, 
topography, soils and the underlying geology, watersheds, surface waters, wetlands, 
flood-prone areas, wildlife habitats and corridors, and so on.  Meanwhile, the people of 
the community consider the issues, problems, and opportunities their community may 
face in the coming years, and agree on goals and objectives.  Out of this process comes a 
comprehensive plan for the future, and subsequently a zoning code to help implement it.  
Imagine a local zoning code that colors the entire town purple, for 'heavy industry.'  In 
fact, that is what we have now with regard to industrial scale renewable energy 
development. The alternative approach I am suggesting would be a step toward 
preparing a transparent and comprehensive State energy plan, versus the simple goal of 
“seventy percent renewable by 2030,” which is purported to be the driving force behind 
the current approach. I believe the suggested alternative approach would ease State-local 
tensions, accelerate project review, and lead to better-located and designed projects. 
 
One North Country example of an area potentially worthy of being designated as poorly 
suited to industrial scale wind and/or solar projects is the Frontenac Arch.  Geologists 
know the area as an extension of the Canadian Shield across the St. Lawrence River to 
and including the Adirondack mountains. To others, this area is known as the A2A 
region, due to it being a land mass with a common underlying geology connecting 
Algonquin Provincial Park in Ontario, Canada and New York's Adirondack Park.  In 
addition to its unique geology, the region has abundant biodiversity including wildlife 
moving back and forth across the St. Lawrence River, which is the outlet of the Great 
Lakes and the international border for 100 miles.  In 2000-2001, a radio-collared female 
moose that biologists named Alice walked 354 miles from near Newcomb in the central 
Adirondacks to Algonquin Provincial Park. The A2A region includes all or parts of 
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fourteen New York counties, twelve of which are wholly or partially within the 
Adirondack Park. The St. Lawrence Valley portion of the region reflects the terrain of 
the Adirondacks but is less forested, especially in the north.  In this area, rivers meander 
through, and lakes nestle within, its rugged and aesthetically rich landscape. The 
economy of the A2A region is, to a large extent, based on outdoor recreation and tourism 
and includes the Thousand Islands, the Indian River Lakes, and the entire Adirondack 
Park plus the northern foothills and many State Forests outside the Park.  Commercial 
agriculture and Amish settlements abound in parts of the region, which also includes Ft. 
Drum, home of the US Army's 10th Mountain Division.  A geologic map of the 
Frontenac Arch/A2A region is attached hereto.   
 
2. Establish Community Advisory Boards as an integral part of the project 
application and review process. 
 
Effective participation in the renewable energy development review process will require 
a high degree of preparedness on the part of rural New York's local governments.  
However, many rural towns, maybe most and perhaps all, are ill prepared for the 
projects on the drawing boards of corporate energy developers.  Developing a 
comprehensive land use plan and zoning code takes time, and time is very limited under 
the fast-tracked process spelled out in the draft regulations.  A possible response to this 
problem would be for the ORES regulations to provide for the establishment of a 
community advisory board as an integral part of each and every proposed project.  The 
aim would be to create advisory boards made up of a broad, inclusive membership of 
knowledgeable and interested citizen stakeholders as per a uniform organizational 
structure. Thus, whether a municipality has an organized planning program or not, a 
mechanism will be in place for citizens to identify and respond to issues, problems and 
opportunities of local significance.    
 
 
PRIORITIZE RENEWABLE ENERGY DEVELOPMENT. 
 
While we are rethinking the project review process, there's plenty we can do now to 
move forward aggressively with renewable energy development.  Below are two 
suggestions in this regard.   
 
3. Accelerate the development of small-scale renewable energy projects and 
community scale projects on already disturbed lands.   
 
Small-scale solar energy systems for homes are already popular in many communities 
across the state. They have zero negative impact on neighbors, and they provide local 
jobs and other economic benefits.  And there's much more that can be done, including 
expanding into the small business sector.  There are also many more opportunities for 
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community scale solar energy systems on already disturbed lands.  In Canton, where I 
live, the Village developed a community solar project on the site of a former drive-in 
movie theatre.  I've seen parking lots with overhead solar arrays, providing the benefits 
of shade at no extra cost.  Public school buildings and grounds in suburban and urban 
settings in almost every county have the potential for solar systems.  Ditto for 
abandoned commercial and industrial sites including sites in urban and suburban areas.  
Utility corridors offer another low impact siting opportunity.  In addition to having 
relatively minor environmental impacts, such development makes meeting our energy 
goals a statewide issue as opposed to a mostly rural one. Thus, it has positive political 
ramifications.   
  
4.  Site needed industrial scale renewable energy projects on available agricultural 
lands.   
 
Industrial scale projects are inherently more problematic.  The lure of locating 
renewable energy projects on already disturbed lands is an attractive strategy.  
Agricultural land is disturbed land, but it contributes immensely to local economies and 
the ways of life in rural areas.  However, projects can be designed to avoid prime soils 
and integrate certain farming practices.  If and when renewable energy projects are 
decommissioned, the land can be returned to 100% agricultural use.  Forests should be 
reserved for the myriad of benefits provided by trees, including CO2 absorption and 
oxygen release.   
 
 
ACKNOWLEDGE THE GLOBAL ECOLGICAL CRISIS WITH 
CONSERVATION. 
 
The alarming decline of animal species, including certain birds, reptiles, amphibians, 
fish, insects and mammals, has been documented in all corners of the Earth.  As 
humanity moves forward with more development, wildlife habitats and corridors should 
be protected, and damaged habitats and corridors should be restored. Renewable energy 
projects are intended to slow down and ultimately reverse climate change, which has 
potentially detrimental effects on wildlife.  But solar projects require a lot of land, and 
wind projects pose a threat to birds and bats.  Below are two suggested responses to the 
wildlife issues associated with industrial scale renewable energy development. 
 
5. Save the birds and bats. 
 
Birds and bats are killed by wind turbines.  The development of wind energy projects 
impacts the project site, but more significantly, birds that have migrated hundreds or 
thousands of miles to find a nesting site, mate and rear young can be slaughtered by the 
turbine's blades whirring above the treetops.  At risk are a wide variety of local and 
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migratory birds including raptors that follow the flocks.  Migratory flight paths are now 
being mapped using new technologies including radar systems originally designed for 
weather forecasting.  Proponents of wind energy projects should be required to provide 
the most recent maps and other data showing bird migration routes. Projects proposed 
within or in close proximity to the migration routes should be disapproved.  While 
threatened and endangered species are of particular concern, other species matter too. 
Wind energy advocates attempt to justify turbine-caused bird mortality with the claim 
that climate change also kills birds.  It is true that climate change is changing migration 
habits.  For example, in our part of the world the spring migration north is about two 
days earlier every ten years.  This trend can cause birds to arrive in the north too early 
for the food they are accustomed to (insects, for example).  I have personally witnessed 
this phenomenon. But birds are resilient creatures that more often than not can adapt to 
unexpected situations. I have witnessed this also.  Bottom line: protect all birds from the 
violent deaths associated with wind turbines.  Ditto for bats.  A map of bird migration 
routes in much of NY State is attached.   
 
6. Enhance resiliency. 
 
Diverse landscapes of native perennials, shrubs and trees give birds a broad menu to 
choose from, enhancing their ability to survive during difficult times.  Specific plantings 
can satisfy the preferences of specific species.  The same applies to butterfly gardens.  
This can be done as part of home landscapes or on a grander community scale.  The 
Village of Canton Tree Committee gives priority to planting crabapple trees that retain 
their fruit over the winter.  I have witnessed flocks of early spring robins feasting on the 
trees with snow still on the ground.  Freestanding solar projects of any scale can 
incorporate shade tolerant and other plantings selected to meet the needs of birds and 
other wildlife.  Where appropriate, such practices should be required of industrial scale 
project developers.   
 
 
BACK TO THE BASICS...LESS IS MORE. 
 
I understand that this may be off track in the context of the draft regulations, but I am an 
advocate of comprehensive thinking and just want to make the point: as a society, we 
consume too much. 
 
7. Promote and practice energy conservation. 
 
Energy conservation can take many forms...improved insulation of homes and other 
buildings, land use practices that curb sprawl, more and better recycling, more efficient 
lighting and appliances, bicycling and walking versus driving, tree plantings for shade 
and windbreaks, clothes lines, carpooling and public transit, local food, etc., etc., etc.  
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The State's energy policies and plans should include various energy conservation 
strategies.  Surely, if we can ask citizens to wear a mask to help stop the spread of a 
deadly coronavirus, we should be able to suggest that they use a clothesline to dry their 
laundry and help save the planet.   
 
Thank you for considering my comments and suggestions. 
 
 
Richard W. Grover* 
 
*For the record, I am 80 years old and have spent my entire adult life engaged in 
community and regional planning and other aspects of environmental conservation, 
design, and activism.  For the last 50 years I have lived in St. Lawrence County, NY, 
where I served as Director of County Planning in the 1970s and, among other things, 
authored the St. Lawrence County Comprehensive Land Use Plan and orchestrated a 
successful intervenor effort to re-route a 14-mile stretch of a controversial 765kV 
transmission line in the Edwards-Pitcairn area.  After leaving County government, I 
established a local recycling company and led the recycling program of the area's largest 
waste hauling and recycling firm. I also co-founded the St. Lawrence Land Trust, and 
worked with various community groups and organizations to help them achieve their 
goals.   
 
 
 
 







Dear Sir or Madam: 

I feel the expanding utility scale solar in New York state will cause the loss of an extensive amount of 

farmland.  Agrivoltaics offers a solution that allows solar energy and corps production on the same land 

at the same time.  Therefore, I support rules that favor agrivoltaics over conventional utility scale solar 

power plants.  I feel that it is particularly important that we protect farmland, and that farming 

continues in New York. 

Sincerely, 

Arlyss Williams   



Gregory Van Tassel 
 

I am against this. I support keeping local authority. Put the wind turbines and solar panels in NYC.



Lori Witherell 
 

The new draft regulations for siting industrial solar and wind projects in New York State are a
crime against humanity. It is clear that the only "experts" consulted were developers who stand to
make billions while rural New York State residents suffer physically, mentally (infrasound/noise)
and financially. All of this -- pushed through in the middle of the worst pandemic in modern history.
This whole process has not allowed for public input, nor has ORES been responsive to questions
regarding procedures, et cetera. They have also been very secretive -- will not post our comments
for others to read, et cetera. I feel like I went to sleep in NYS and woke up in occupied Germany.
To add insult to injury, the fact is, NYS has been selling energy credits to New England -- please
explain how the Governor's ridiculous goals will ever be met when we are currently selling may of
the energy credits we have?
These regulations, if passed, will be the destruction of rural New York -- there will be no more
orchards, dairy farms, huge vegetable farms, vineyards, maple syrup production, and so on. Why?
Because developers - wind and solar alike - have a history of targeting the richest farmland that we
have because it is already cleared and open. How will people feel when they start paying even more
at the grocery store because everything has to be imported from other states? How will New
Yorkers feel when they start paying twice as much for their utility bills (which has happened
everywhere "green" energy is being pushed). What will happen to our wildlife, our infrastructure,
and even our well water. We depend on our wells and do not have the option of water filtration
plants. What will happen to our property values? Who will reimburse us for what is forever lost?
This entire process is wrong. NO ONE - not the Governor -- not ORES -- and certainly not
developers -- have the right to make huge decisions over our land and our future. How dare you.
We do not even need this "green" energy the Governor seeks. We have been generating electricity
for decades from our hydroelectric dams. The Governor shut down a nuclear plant which is
extremely cost effective, efficient, and reliable, because he and others felt it was dangerous. Well, I
am telling you that massive industrial wind and solar facilities complete with battery energy storage
systems are extremely dangerous. Why is it that no one seems to care about pushing these harmful
destructive facilities on rural New Yorkers? There is so much substantiated evidence out there, but
you have obviously chosen to ignore all of it. Shame on you! You have not done your due
diligence. Your number one responsibility should be to protect the health, safety, and well-being of
every single resident of NYS, not push the Governor's personal agenda. It is a well-known fact that
wind and solar installations are not reliable energy sources and they only produce a small fraction of
their nameplate capacity. Do your homework. Trust me, rural New York residents have been
researching these projects for years. And you think you can rewrite the rules in a matter of months.
Your work is despicable and is not backed by science. SLOW THIS PROCESS DOWN and let
local government retain control as it always has under HOME RULE!



Joni Riggle 
 

1] The Office of Renewable Energy Siting must issue a final decision on the siting permit within
one year of the date on which the application is deemed complete and within 6 months if the facility
is proposed to be located on brownfield, former commercial or industrial, landfill, former power
plant, and abandoned or underutilized sites. 

>These are grossly unrealistic timeframes in which to make a final permit decision. Such an
expedited review will not allow proper vetting or exploration/realization of adverse impacts. 

>Please clarify and specifically define "abandoned and underutilized sites". This is much too vague
a description and as such could likely be misapplied to any abandoned or undeveloped rural spaces
in residential areas, within our communities that require greater scrutiny. 

> Commercial buildings are buildings that are used for commercial purposes, and include office
buildings, warehouses, and retail buildings (e.g. convenience stores, 'big box' stores, and shopping
malls).

>The impacts of siting utility-scale wind and solar projects on former commercial sites per
definition above, [ shopping mall, big box or convenience store etc.] would also require a longer
review, since they are often in residential/populated areas. 



Joni Riggle 
 

2] The language concerning mitigation has been changed from requiring the MAXIMUM EXTENT
PRACTICABLE to EXTENT PRACTICABLE. This is very disturbing, as is allowing a
"MITIGATION FUND instead of requiring avoidance or meaningful mitigation strategies. As we
have already seen, the developer will likely be the one to decide what's practicable [only for them],
at the expense of the environment and welfare of our communities. It appears the developers are
being allowed to write the playbook, since they know the State will likely concede to meet the
absurdly aggressive CLCPA mandates. The cummulative impacts of these hastily approved projects
will leave a terrible legacy. Reckless, misguided and knee jerk reactions that solved nothing but did
great harm. If unabated, the destruction/industrialization of rural NYS will be a nightmare for
future generations. What side of history will you be on?? 



Joni Riggle 

 
3] James Hansen - former Director of the NASA Goddard Institute for Space Studies and leading climate scientist/alarmist states,
"The notion that renewable energies and batteries alone will provide all needed energy is fantastical. It is also a grotesque idea,
because of the staggering environmental pollution from mining and material disposal, if all energy was derived from renewables and
batteries." "Nuclear will make the difference between the world missing crucial climate targets or achieving them," the climate
advocate explains. 

We should not adopt a one size fits all philosophy for solar and wind projects. NYS has marginal wind at best, per DOE and a low
solar capacity. It is dangerous and foolish to assume these projects can or will meet NYS's electricity needs. Due to powerful wind and
solar special interests/lobbying [ACE NY] and NRDC, intentionally ignored, is the fact we have abundant and untapped
hydro-electric resources. Once built, the Champlain Hudson Power Express transmission line, could allow massive imports from
Quebec Hydro and also un-bottle the St Lawrence and Niagara hydro resources. In fact Quebec Hydro brags they have enough
surplus hydro to power our entire state. 

See article: HYDROPOWER Canada has too much clean electricity. Anybody want it? David Ferris, E&E News reporter Published:
Thursday, September 21, 2017 access Quebec Hydro. "Working hardest is Hydro-Québec, the largest hydro producer on the continent,
which boasts that it could singlehandedly power the state of New York and calls itself "the battery of North America". According to
its annual report, it will have 11.3 terawatts of power available every year for the next decade. 

Choosing EXISTING hydro would be the most rational and sensible option! Highly efficient SMRs [small, safer modular reactors]
are at our doorstep- being deployed and would provide reliable electricity that could be placed much closer to load centers- NYC and
LI; thus avoiding the huge land [and lake] grabs and ecological harm of inefficient industrial scale wind and solar projects. 

Lack of viable recycling: I received the email below from NYSERDA which highlights the lack of viable recycling for the thousands
of solar panels. From: Mace, Frank W (NYSERDA) Sent: Tuesday, March 27, 2018 9:05 AM To: rigglejoni@gmail.com Cc:
Neligan, Alison L (NYSERDA) 

There are a couple of items in your question that we need to address. The first is the question of recycling solar modules(panels).
Because of the long useful life, there is not currently a large enough waste stream to consider recycling a viable option today. The
waste stream is not expected to occur for another 20 to 25 years. NYS DEC is already considering what that will look like and what
measures will need to be in place to take care of that. However, without a waste stream, recycling will remain in the planning stage.
That does not mean that we should not plan for the eventual decommissioning of these systems. NYSERDA as part of the NY-Sun
program provides technical assistance and guidance to local governments, the "Guidebook" has a specific chapter relating to
decommissioning. NYS DEC is the state agency that will be fully involved in any disposal or recycling processes. 

Solar panel production releases powerful greenhouse gas: Nitrogen trifluoride (NF3) is a key chemical agent used to manufacture
photovoltaic cells for solar panels, suggesting government subsidies and tax credits for solar panels may be a driving factor behind the
1,057 percent in NF3 over the last 25 years. In comparison, U.S. carbon dioxide emissions only rose by about 5 percent during the
same time period. NF3 emissions have rapidly increased in Asia as well due to its rapidly growing solar panel market, and researchers
think that many nations are under-reporting their NF3 emissions by roughly a factor of 4.5. NF3 emissions are 17,200 times more
potent than CO2 as a greenhouse gas over a 100 year time period. The 1,057 percent increase in US annual emissions of NF3 from
1990 to 2015 compares to an increase of 5.6 percent in carbon dioxide emissions, according to EPA data in a recently-published draft
of a new report. 

Transmission Bottleneck: The huge unresolved transmission bottleneck in Upstate and WNY at bulk and local levels will realistically
take at least 10 years to address, cost billions of dollars and cause unprecedented habitat fragmentation. 

The Vision for a Greener Grid Power Trends 2020
https://www.nyiso.com/documents/20142/2223020/2020-Power-TrendsReport.pdf/dd91ce25-11fe-a14f-52c8-f1a9bd9085c2
Congestion Assessment and Resource Integration Study (CARIS) In each of the major pockets observed, renewable generation would
be curtailed due to the lack of sufficient bulk and local transmission capability to deliver the power. The results support the conclusion
that additional transmission expansion, at both bulk and local levels, will be necessary to efficiently deliver renewable power to New
York consumers. {NYC}



NYS Assembly Program & Counsel 
 

Attached are comments of Assemblymembers Englebright and Quart on the proposed addition of 19
NYCRR Subpart 900-6 as well as the proposed addition of the remainder of Part 900.
Richard Murphy
Principal Program Manager
NYS Assembly Program & Counsel
Alfred E. Smith State Office Building, 23rd Floor
Albany, NY 12248
Phone: 518-455-4386
Fax: 518-455-5573











Mary Hensen 
 

I am opposed to New York’s Renewable Energy Accelerated Siting Law and the removal of “Home
Rule” community decision making. This public hearing is an unfair and curtailed sample of
opinions, as most people have not been informed.

Wind Turbines are the most expensive, unreliable and needy electric generators ever made. For 12
years I have had daily watch of the “Steel Winds” turbines in Lackawanna. Their inconsistency has
worsened as they are motionless for this entire month. A Buffalo News article from last year
describes their $70 million cost and $21.5 million repairs happening now with 15 years of tax
breaks for the company. What’s wrong? Can’t get parts? Supply chain disruption from COVID?
What jobs? The article states they employ 3 people. THIS COLOSSAL FAILURE IS VISIBLE
FOR MILES AND YOU WANT MORE????

I object to opening Lake Erie to offshore wind turbines. Water quality, currents, wildlife and
migration, weather patterns, doppler radar, homeland security, navigation, recreation, and our
stunning sunsets are impacted, from the bottom to 40 stories high across our Great Lake. 50 years of
recovery from former industry will be destroyed as construction, vibration and infrasound digs up
our toxic past. There is no way to keep oil contained and parts maintained with violent storms like
what we just had on November 15th. What are the plans for high voltage cables? Transformers?
Lightning strikes? Waterspouts? Ice Jams? Decommissioning the giant and unrecyclable parts?
Lake Erie is precious fresh water for 11 million people in the U.S. and Canada. Fishing and tourism
bring a cash flow in the BILLIONS annually. Hundreds of shipwrecks make Lake Erie a historical
treasure, a sacred gravesite. The Niagara River is a RAMSAR designated World Heritage Area. To
promote THIS LAKE ERIE as a sacrifice to “save the planet” with wind turbines is outrageous and
a testimony to the power of misinformation, corruption and lies to well meaning people. Their
manufacture depends on fossil fuel and mining, employs child labor and destroys environments on
the OTHER SIDE OF THE PLANET. It is hypocrisy and a collective “NIMBY” on a global scale
to look “green” and virtuous in New York State. To force these scams on We the People is
TYRANNY.

LEAVE LAKE ERIE ALONE.



The Nature Conservancy 
 

Good afternoon Houtan:
Attached for your information and review are comments recently submitted by The Nature
Conservancy NY on Title 19 of
NYCRR Part 900 – Office of Renewable Energy Siting Permits for Major Renewable Energy
Facilities.
Please feel free to reach out directly with any questions.
Best wishes for a safe and healthy Holiday Season.
Echo
Should you choose to print this email, please consider using paper from responsibly managed
forests.
Echo Cartwright
Director Climate Mitigation
Echo.Cartwright@tnc.org
(518) 690-7869 (Office)
(518) 960-8749 (Mobile)
(518) 869-2332 (Fax)
nature.org
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December 7, 2020 
 
VIA ELECTRONIC MAIL 
 
Houtan Moaveni 
Deputy Executive Director 
State Office of Renewable Energy Siting 
99 Washington Avenue 
Albany, New York 12231-0001 
 
Re:  Comments on Draft Regulations Pursuant to Chapter XVIII, Title 19 of NYCRR Part 
900 – Office of Renewable Energy Siting Permits for Major Renewable Energy Facilities 
 
Dear Mr. Moaveni: 
 
The Nature Conservancy NY respectfully submits the following comments concerning the 
above-referenced draft regulations issued by the Office of Renewable Energy Siting (the 
“Office”) on September 16th, 2020.   
 
The Nature Conservancy is the world’s largest conservation organization. Our mission is to 
conserve the lands and waters on which all life depends. We work in all 50 United States as well 
as in 79 countries and territories to create a world where people and nature can thrive. We have 
a collaborative, science-based approach to environmental problem-solving. We are engaged in 
scientific research, and we are innovating new tools and approaches to address the most 
important environmental challenges: tackling climate change, protecting land and water, 
providing food and water sustainably and building healthy cities. Here in New York, we have our 
feet on the ground as land stewards for the 135 preserves we own - almost 200,000 acres - and 
on a daily basis we work with all levels of government, community groups, industry, and other 
stakeholders throughout the State and around the world to secure a more sustainable future. 
 
I. Introduction 
The Nature Conservancy applauds Governor Cuomo and New York State legislative leaders for 
their leadership and approach to implementing the Accelerated Renewable Energy Growth and 
Community Benefit Act (the “Act”). 
 
We support the responsible development of renewable energy to transition away from fossil-fuel 
generation and reduce greenhouse gas emissions, as well as a permitting and siting process 
designed to accelerate development of large-scale renewable energy projects that have low 
impacts on nature. A new review and permitting process for these projects will alleviate the 
backlogs that emerged under the previous Article X process. A key element of the new process 
is providing project developers with clear upfront guidelines and criteria that will be used to  
evaluate proposed projects. The success of the process will largely be dependent on the 
effectiveness of those guidelines, and The Nature Conservancy accordingly urges that the 
guidelines include criteria and protective measures that: 
 

New York State Office  Tel:  518-690-7850 
195 New Karner Road  Fax: 518-869-2332 
Suite 200   nature.org/ny 
Albany, NY 12205  @nature_ny 
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 incentivize project development on lands that are low-impact for nature;  
 set forth a thoughtful and comprehensive process that avoids the destructive impact of 

gratuitous and unnecessary trade-offs between impacts to our natural resources and 
clean energy development; and  

 provide a clear and consistent process by which future development of these projects is 
not further delayed. 

 
Our comments focus on the provisions of the draft regulations that address the following specific 
over-arching areas: Mitigating Impacts to Nature; Advancing Climate Resilience; and Protecting 
Water Resources and Wetlands. 
 
II. Mitigating Impacts to Nature 
Overall, we are pleased with the rigorous consideration given to mitigating impacts to wildlife 
species in §900-1.3(g), 900-2.13, and 900-6.4(o). We do, however, have two high-level 
concerns about the approach taken and offer the following comments to address these issues.  
 
First, while the draft regulations give significant consideration to species listed by New York 
State as threatened and endangered and habitat that is further deemed “occupied,” the draft 
regulations have insufficient focus on avoiding, minimizing and mitigating impacts to species 
and natural systems that are at-risk and ecologically rare, as well as intact natural areas that 
provide significant benefits other than demonstrated habitat for listed species. Rare and intact 
lands provide significant benefits regardless of whether they are occupied by listed species. For 
example, large, intact blocks of forest and wetlands provide clean air, clean water, and climate 
mitigation and resilience benefits, even if they are not occupied by listed species. Water 
recharge areas and stream buffers are important for water quality and aquatic habitat. The 
presence of listed species is a good indicator of a need for heightened consideration, but it is 
not the sole indicator to accomplish the regulatory purpose of steering development away from 
the most important and sensitive natural areas. 
 
Moreover, failing to recognize the impacts on these unique natural areas will have the 
unintended consequence of frustrating the purpose of the regulations. Paying insufficient 
attention to these important values is likely to result in exactly the types of environmental and 
social conflicts that will increase project costs and further delay the transition to renewable 
energy, which the regulations are being designed to avoid. Studies demonstrate that costs and 
delays associated with project conflicts - including environmental conflicts - can be substantial. 
For example, the National Renewable Energy Lab (NREL) estimates that such conflicts could 
contribute to higher costs and wind capacity reductions of 14 percent by 2030 and 28 percent by 
2050.1 Likewise, a study of solar projects by EcoNorthwest and The Nature Conservancy found 
that projects sited in high biodiversity areas took 3 times longer for permit approval with project 
costs that were 7-14 percent higher.2 While we recognize the state may lack the authority to 
mandate mitigation for impacts to species and habitat that are not regulated, in the context of 
this proceeding, consistent with its intent, there is ample opportunity to discourage development 
in the most sensitive areas so as to reduce conflict, protect natural resources, and accelerate 
project approval.  
 

 
1  An Initial Evaluation of Siting Considerations on Current and Future Wind Deployment; Suzanne Tegen, Eric Lantz, 
Trieu Mai, Donna Heimiller, and Maureen Hand, National Renewable Energy Laboratory;  Eduardo Ibanez,  GE 
Energy Consulting;  https://www.nrel.gov/docs/fy16osti/61750.pdf 
2 Green Light Study: Economic and Conservation Benefits of Low-Impact Solar Siting in California 
Stephanie Dashiell, Mark Buckley, Dustin Mulvaney; https://www.scienceforconservation.org/products/green-light-
study 
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Second, the treatment of mitigation in the draft regulations inexplicably deviates significantly 
from the traditional definition, which has been implemented through a wide variety of federal and 
state policies over the past 40+ years. Mitigation means first avoiding impacts to the maximum 
extent practicable, minimizing impacts, and then providing offsets (compensatory mitigation for 
remaining, unavoidable impacts). The draft regulations place insufficient emphasis on requiring 
developers to – first and foremost – avoid impacts to the most sensitive wildlife and habitat. Of 
course once a project location has been approved, minimization measures should be fully 
considered, which include facility design and operation. But we should not pretend that those 
on-site measures are avoidance measures and treating them as such suggests that impacts to 
wildlife and habitat can be fully addressed through micro-siting once a project location is 
selected. Rather, site selection is the first and foremost important step in avoiding project 
impacts to natural resources.  
 
Finally, the draft regulations do not adequately recognize that there are limits to what can be 
successfully offset. For example, offsets may be deemed an inappropriate option when there 
are significant concerns over impacts to unique or highly valued habitat (e.g., irreplaceable and 
vulnerable conservation values and functions), where offsetting impacts to specific habitat types 
or species is difficult or the risk of failure is high, or there are insufficient offset opportunities. In 
these limited cases, the regulations should recognize that avoidance is the only appropriate 
option. As such, the regulations should require the Office to deny a permit if it determines the 
project has a high probability of causing unacceptable adverse impacts and that the applicant 
has not demonstrated with a sufficient degree of certainty that there are appropriate and 
practicable compensation mitigation options. This is standard practice for well-designed 
mitigation programs. It is the only avenue for ensuring that there are some resources that are 
too sensitive, rare, and valuable to be developed.3  
 
The following are recommendations to address both of these issues. 
 
A. Avoidance of At-Risk, Threatened, Endangered, and Sensitive Species and Habitat 

Avoidance of impacts to wildlife and habitat is most directly addressed in §900-1.3(g) and 
§900-2.13 through two avenues: the wildlife site characterization analysis and the treatment 
of habitat for threatened and endangered species. We recommend the regulations 
strengthen incentives for the avoidance of impacts to resources considered in the wildlife 
site characterization and protections for habitat of importance that is not demonstrated to be 
occupied.  

 
1. Wildlife and Habitat Site Characterization Study 

In §900-1.3(g), the wildlife site characterization undertaken by the applicant should 
consider not only birds, bats, and habitat important to these species, but also species 
of concern, high-priority conservation areas, known critical areas of wildlife 
congregation, Grassland Focus Areas, ecologically rare habitat, and large areas of 
intact habitat that are sensitive to habitat fragmentation, such as large intact forest 
blocks which provide climate mitigation benefits, including carbon storage and 
sequestration. These are all types of impacts developers are encouraged to evaluate 
as part of the U.S. Fish and Wildlife Service Land-Based Wind Energy Guidelines 
(WEG) - a framework that, by their own admission, wind developers rigorously follow.4 

 
3 McKenney, B. and Wilkinson, J. (2015). “Achieving Conservation and Development: 10 Principles for Applying the 
Mitigation Hierarchy.” The Nature Conservancy. Available online at: 
https://www.conservationgateway.org/ConservationByGeography/NorthAmerica/Pages/mitigation-principles.aspx 
4 American Wind Energy Association; https://www.awea.org/policy-and-issues/project-development/wildlife 
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It is also our understanding that the WEG framework is also routinely used to assess 
impacts from utility-scale solar. Accordingly, this will not place an undue burden or 
unfamiliar requirement on developers. 
 
In addition, as drafted the regulations will provide insufficient protections for at-risk 
species and intact habitat, because developers are not required to assess the 
significance of anticipated impacts nor evaluate how those impacts may be offset and 
the Office is also not required to consider the significance of adverse impacts to 
species and habitat in its determination.  

 
We recommend the following revisions to address these issues: 
 Amend §900-1.3(g) and related sections to rename the characterization study as 

the wildlife and habitat site characterization study.  
 Add a new section immediately following §900-1.3(g)(1) that includes: 

o A requirement for the developer to make a determination of whether there 
is a high, medium, or low probability of significant adverse impacts to the 
species and habitats considered in the wildlife and habitat site 
characterization study; 

o A requirement for the developer to affirmatively confirm it has consulted 
with appropriate federal and state agencies with trust responsibilities over 
wildlife and habitat in its determination of which sources of information are 
appropriate for consideration in the assessment; 

o A requirement for the developer to provide documentation that the 
appropriate federal and state agencies with trust responsibilities over 
wildlife and habitat concur with the determination of the significance of 
impacts to species and habitat; 

o If the assessment concludes the project will have a high or medium 
probability of significant adverse impacts to the species and habitats 
considered in the wildlife and habitat site characterization study, a 
requirement for the developer to make a determination of whether the 
impacts can be adequately mitigated (i.e., avoided, minimized, or offset); 

o If the assessment concludes that significant impacts can be adequately 
mitigated, the developer should be required to outline the specific measures 
that can be taken to do so; 

o A requirement for the developer to document that the appropriate federal 
and state agencies with trust responsibilities over wildlife and habitat concur 
with the determination that impacts can be mitigated and, if so, the outlined 
mitigation measures would be adequate.  

 Amend §900-1.3(g)(7) to clarify the draft determination must include: 
o The Office’s finding of whether, based on the wildlife and habitat site 

characterization study, there is a high, medium, or low probability of 
significant adverse impacts to species and habitat outlined in the study. 

o The Office’s finding as to whether the identified impacts can be adequately 
mitigated. 

 Amend §900-2.13(c) to clarify that the determination must also include the Office’s 
finding of whether, based on the results of the wildlife and habitat site 
characterization study, there is a high, medium or low probability of significant 
adverse impacts to species and habitat outlined in the study and whether the 
identified impacts in the study can be adequately mitigated.  
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2. Threatened and endangered species 
Sections 900-1.3(g)(2)-(8) place a significant emphasis on habitat occupied by listed 
species and insufficient consideration of at-risk species and their habitat, and habitat 
considered significant to the long-term viability of species but is not demonstrated to 
be occupied. In addition, these sections give ample opportunity for developers to 
contest a determination that habitat is occupied and thereby sidestep protection for 
these resources. We recommend expanding this section to allow for consideration of 
at-risk species and their habitat, and habitat that is not occupied but is determined to 
be significant for listed species.  

 
B. Compensatory Mitigation 

The Nature Conservancy has extensive national experience analyzing and designing 
workable compensatory mitigation programs that support market-based approaches, 
balance risk to permittees and conservation outcomes, and include appropriate safeguards 
to maximize sustainable compensatory solutions.5 
 
We recognize the Office may not have the authority to require compensation for resources 
that are not otherwise regulated. The Office, however, is fully empowered to create strong 
incentives for developers to avoid impacts to sensitive but unregulated resources and to 
provide the public with accurate, science-informed information about the true environmental 
impacts. Providing incentives and ensuring transparency is one of the solutions to the 
conflicts that have blocked progress in the past, and we strongly encourage the state to use 
its authority to ensure this process is set up for success. 
 
As we have worked on compensatory mitigation structures in many places around the 
country, we have learned that mitigation measures should not be expressed in dollar figures, 
but rather as acreage/linear feet or functional units (e.g., functionally adjusted acres). 
Although ultimately the compensatory mitigation may be translated into a dollar figure, that 
figure should be based on the amount and quality of resource impacts and the necessary 
actions to offset those impacts. This provides flexibility to the developer in how to meet the 
compensatory mitigation obligations in the most ecologically effective and cost-efficient 
manner. The amount of compensatory mitigation required or considered should be roughly 
proportional to the impacts, and there should be a clear nexus between the compensatory 
measures and the impacts. The method used for calculating the amount of compensatory 
mitigation should be science-based but need not be overly complicated. These lessons 
learned can provide a jump-start to New York enacting a successful program. 
 
The Nature Conservancy also supports having in place a range of options for permittees to 
meet their offset obligations for unavoidable residual impacts, including mitigation banks, in-
lieu fee programs, and permittee-responsible approaches. All these mechanisms are well-
established nationwide, and the U.S. has over 40 years of experience in designing sidebars 
for these approaches that reduce the risk that offsets will not be successful. Having in place 
high and consistent standards for all mechanisms also helps drive competition not just on 
price but also on conservation outcomes. 
 
We applaud the Office for developing detailed requirements for the components that should 
be included in Compensatory Mitigation Plans (CMPs) for NYS threatened and endangered 

 
5 McKenney, B. and Wilkinson, J. (2015). “Achieving Conservation and Development: 10 Principles for Applying the 
Mitigation Hierarchy.” The Nature Conservancy. Available online at: 
https://www.conservationgateway.org/ConservationByGeography/NorthAmerica/Pages/mitigation-principles.aspx 



6 
 

species, NYS threatened or endangered grassland birds or their habitat, and NYS 
threatened or endangered bat species. We believe, however, that the level of detail provided 
in §900-6.4(o) will actually serve to limit the effectiveness of the program instead of making it 
more effective. In addition, several of the listed measures are specific to current and best 
available science, which is not a sound regulatory approach as the science is constantly 
changing as our understanding of the interactions between renewable energy and wildlife 
continue to improve. Specifically prescribing these measures in regulations will have the 
unintended consequence of limiting the ability of the Office and applicants to tailor 
appropriate compensatory mitigation measures to new science as it becomes available. 
Accordingly, we recommend the details on specific measures, mitigation ratios, and other 
similarly granular information be specified in guidance issued by the agencies, which can 
more easily be amended to accommodate new science and technological innovation. 
 
Sections 900-1.3(g), 900-2.13, and 900-6.4(o) refer to the Net Conservation Benefit Plan. 
We recommend that the regulations use the term Compensatory Mitigation Plan (CMP) 
instead. The term “net conservation benefit” is a term of art for a mitigation program goal – 
similar to “no net loss” – that is used to set objectives and metrics for application of the full 
mitigation hierarchy, not only compensatory mitigation. In addition, the term “Compensatory 
Mitigation Plan” is standard language that carries clear expectations for compensation 
providers. New York’s plan should be in step with the standard terminology used nationally, 
and thereby will avoid the potential for confusion. 
 
There is demonstrated evidence that when compensatory mitigation is not included as a 
condition of a permit authorizing the development activity, the offset measures are rarely 
carried out. For this reason, we strongly recommend the final regulations require that the 
amount and type of compensation be specified as a special condition of the permit issued by 
the Office.  
 
If the compensatory mitigation obligations will be satisfied through payment to an in-lieu fee 
program or mitigation bank, the special conditions should indicate which bank or program 
will be used and should specify the number and resource type of credits the permittee is 
required to secure. It is appropriate for the liability for the compensation to transfer to the 
third party once payment is made and verified by the Office. If the compensation will be 
provided through permittee-responsible compensation, the special conditions should specify 
that the permittee will remain liable for the success of the project and should include, by 
reference, the final CMP. 
 
Finally, we believe the regulations should more clearly define the term “net conservation 
benefit” to recognize that while the goal of the program may be net gain when taking into 
consideration not only mitigation provisions but other protections, it may only be appropriate 
for developers to provide offsets to meet a no net loss goal. This does not mean offsets 
should only be provided on a 1:1 basis since the amount of compensation needed to meet a 
no net loss goal must factor in consideration of issues such as risk, uncertainty, and quality 
of habitat impacts.6 Conservation benefit above the ‘no net loss’ benchmark can and should 
be provided through voluntary conservation action and non-regulatory conservation 
programs. 

 
6 Erika Zambello, Lydia Olander, Emma Glidden-Lyon, Emily Meza, and Jessica Wilkinson. 2018. “Trends in 
Measuring Biodiversity and Ecosystem Function in Mitigation Quantification Methodologies.” NI-WP 19-01. Durham, 
NC: Duke University. Available online at: https://nicholasinstitute.duke.edu/publications/trends-measuring-
biodiversity-and-ecosystem-function-mitigation-quantification  
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Consistent with comments above, we recommend the following: 

 Amend §900-1.3(g)(7) to state: “if applicable, compensatory mitigation measures that 
may be necessary if impacts cannot be avoided or minimized.”  

 Amend §900-2.13 to clarify the following: 
o Impacts to sensitive wildlife and habitat should be avoided and minimized to 

the maximum extent practicable before compensation is considered; 
o Avoidance is defined as avoiding the impact altogether by not taking a certain 

action or parts of an action; 
o Minimization is defined as limiting the degree or magnitude of the action and 

its implications through, among other things, micro-siting, project design, 
deterrent technology, and operational measures; 

o Compensation is defined as restoring, protecting, or undertaking other 
actions for the purposes of offsetting unavoidable adverse impacts that 
remain after all appropriate and practicable avoidance and minimization has 
been achieved;  

o The Office may deny a permit if it determines the project has a high 
probability of causing unacceptable adverse impacts and the applicant has 
not demonstrated with a sufficient degree of certainty there are appropriate 
and practicable compensation mitigation options. 

 Amend §900-2.13(d)-(e) to ensure consistency with the commonly used definitions 
provided above. 

 Amend §900-2.13(d) to clarify that mitigation measures (i.e., avoidance, 
minimization, and compensatory mitigation) shall also be considered for:  

o Impacts to habitat not occupied but is determined to be significant for listed 
species; 

o At-risk species and their habitat;  
o Based on the conclusions of the wildlife and habitat site characterization 

study, impacts with high or medium probability of significant adverse impacts 
to species and habitat evaluated in the assessment. 

 Amend §900-2.13(e) to eliminate the concept of de minimis impacts. The term is 
vague, undefined, and distracts from the importance of avoiding and minimizing 
impacts to the maximum extent practicable regardless of the degree of impacts and 
providing appropriate and practicable compensation mitigation for remining 
unavoidable impacts. This is also the type of provision that could easily result in 
conflicting interpretations that might delay projects. 

 Amend §900-2.13(f) to require a Compensatory Mitigation Plan (CMP) for all of the 
impacts identified in §900-2.13(c).  

 Amend §900-6.4(o) to require the CMP include proposed measures not only for the 
regulated species, but also for habitat not occupied but determined to be significant 
for listed species, at-risk species and their habitat, and impacts that, based on 
conclusions of the wildlife and habitat site characterization study, have a high or 
medium probability of significant adverse impacts to species and habitat evaluated in 
the assessment.  

 Amend §900-6.4(o) to specify, or direct the appropriate agencies to specify in 
separate guidance, the following sidebars for the program, some of which are 
discussed further below: 1) program goal (i.e., “net conservation benefit” and how the 
goal relates to no net loss); 2) impact/compensation crediting methodology; 3) 
requirements for site selection and landscape considerations; 4) service area; 5) 
appropriate actions and habitat types; 6) duration of offset; 7) durability criteria; 8) 
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defined mechanisms and rules for mechanisms (e.g., mitigation banking, in-lieu 
payments, and permittee-responsible); 9) Compensatory Mitigation Plan elements; 
10) oversight parameters; and 10) offset tracking system. 

 Amend §900-6.4(o) to outline the process for review and approval of the CMP and 
require the CMP be made available for public review prior to its approval.  

 Amend §900-6.4(o)(1)(vi) to allow permittees to satisfy compensatory mitigation 
obligations and options through a range of offset mechanisms, including payment to 
approved in-lieu fee programs operated by government agencies or non-profit 
organizations, mitigation banks, or permittee-responsible mitigation projects with a 
high likelihood of success.  

 Amend §900-6.4(o) and other relevant sections to clarify that compensatory 
mitigation measures should be clearly stated in the special conditions of the permit 
issued by the Office. 

 Amend §900-6.4(o) to require all CMPs, regardless of the mechanism used, to 
include the following components: 1) project objectives; 2) site selection or actions; 
3) site protection mechanism(s), if applicable; 4) baseline information; 5) 
determination of credits; 6) mitigation workplan; 7) performance standards; 8) 
monitoring and ecological reporting requirements; 9) administrative reporting 
requirements; 10) long-term management and funding plan; 11) contingency and 
adaptive management measures; 12) financial assurances. 

 
III. Advancing Climate Resilience 
Climate change mitigation efforts, including expanding renewable and other energy-related 
infrastructure, should advance rather than conflict with smart climate change adaptation 
practices that improve resilience for nature and people. As currently written, we believe these 
regulations do not adequately: 1) quantify, avoid, and minimize the risk of flooding to 
communities and infrastructure; 2) address the need to maintain carbon stocks and increase 
carbon sequestration; and 3) protect the ability of natural systems and species to move across 
the landscape in response to climate change. Avoiding natural features and habitats that are 
vital for climate resilience when siting energy infrastructure is critically important – permitting 
renewable development at the cost of climate resiliency undermines the purpose of the 
underlying statute.  
 
The following are recommendations to address these issues. 
 
A. Assess Flood Risk and Avoid Siting Infrastructure in Current and Future Floodplains 

It is well-established that floodplains serve as important natural infrastructure for flood 
protection, groundwater recharge, and water filtration. Due to their regular inundation, they 
are inherently risky and unsuitable locations for development. Flooding events in New York 
are increasing in frequency and intensity, a trend that is expected to continue as climate 
change brings more frequent heavy rainfall events and sea-level rise.7,8 New York State 
Department of Environmental Conservation (DEC) recently released guidance9 for 

 
7 Rosenzweig, C., Solecki, W., DeGaetano, A., O’Grady, M., Hassol, S., & Grabhorn, P. (2011). Responding to 
Climate Change in New York State: The ClimAID Integrated Assessment for Effective Climate Change Adaptation in 
New York State. 
8 Horton, R. M., Bader, D. A., Rosenzweig, C., DeGaetano, A. T., & Solecki, W. (2014). Climate Change in New York: 
Updating the 2011 ClimAID Climate Risk Information Supplement to NYSERDA Report 11-18 (Responding to Climate 
Change in New York). Albany, New York. 
9 New York State Department of Environmental Conservation. (2020). New York State Flood Risk management 
Guidance for Implementation of the Community Risk and Resiliency Act. Retrieved from: 
https://www.dec.ny.gov/docs/administration_pdf/crrafloodriskmgmtgdnc.pdf 
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incorporating official projections of sea-level rise and riverine flooding into state facility siting, 
permitting, and funding programs. According to this guidance and 6 NYCRR Part 50210 
critical infrastructure receiving state funding, including “major power generation, 
transmission or substation facilities, except for hydroelectric facilities,” should not be 
constructed within any flood hazard area, unless no feasible alternatives exist. This is a 
regulatory recognition of reality and reflects sound science and common sense. As new, 
major renewable energy facilities permitted by ORES will function as major power 
generation facilities, and their damage or destruction by flooding would present a danger to 
New York communities, construction in floodplains should be avoided. 
 
Consistent with existing NYS policies, we recommend these regulations prioritize avoidance 
of siting new, major renewable energy facilities in floodplains to the maximum extent 
practicable and, when avoidance is impossible, require that infrastructure is designed to 
withstand future flooding conditions, while not increasing base flood elevations (BFE’s) 
through the use of fill. To accomplish this, we recommend the following: 

 Amend §900-2.7 to require applicants to demonstrate that future physical climate risk 
due to sea-level rise, storm surge, flooding, and other climate hazards have been 
mapped and considered in facility siting and design, consistent with the Community 
Risk and Resiliency Act (CRRA). 

 Amend §900-1.3 to require delineation of current and future floodplains based on the 
same climate scenarios as used in CRRA.  

 Amend §900-1.3 to require a hydrology and hydraulics study to determine the flood 
risk to the facility and the impact of the proposed facility to flooding of the 
surrounding area.  

 Amend §900-6.4(p) of the Uniform Standard Conditions to specify that applicants 
should avoid, to the maximum extent practicable, the construction of new renewable 
energy generation infrastructure in the 100-year floodplain of inland areas and the 
500-year floodplain of coastal areas. We recognize that buried or overhead 
transmission infrastructure necessary to deliver energy from energy generation 
infrastructure to the bulk electricity transmission system may need to traverse 
floodplains. In these cases, care should be taken to ensure that this infrastructure is 
designed to withstand future and current flood risk. The regulations should require a 
“no-rise” determination, meaning the facility will not exacerbate current and future 
flooding. If a rise in BFE is determined to be likely, the project should be moved, its 
design should be modified to achieve no rise, or the permit should be denied. If 
infrastructure must be placed in floodplains, it should follow the New York State 
Flood Risk Management Guidance11 to withstand future flooding conditions. 

 
B. Maintain Natural Carbon Stocks and Carbon Sequestration 

Increasing renewable energy generation is one of several strategies to reduce carbon 
emissions and mitigate climate change. Carbon sequestration and storage is another key 
strategy, one that is central to achieving the CLCPA goal of net zero greenhouse gas 
emissions statewide. Forests, wetlands, and grasslands serve as critical natural 
infrastructure for capturing and storing carbon from the atmosphere. Conversion of these 

 
10 New York State Department of Environmental Conservation. (2020). 6 NYCRR Part 502, Floodplain Management 
Criteria for State Projects. Retrieved from: https://www.dec.ny.gov/regs/2490.html 
11 https://www.dec.ny.gov/docs/administration_pdf/crrafloodriskmgmtgdnc.pdf 
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natural systems for renewable energy development results in carbon emissions,12 puts New 
York further away from achieving its climate goals and reduces the state’s ability to 
sequester carbon in the future. Natural carbon stores and sequestration capacity are quick 
to lose but very slow to reestablish, and allowing an increase in renewable energy 
generation to lead to a decrease in carbon sequestration will frustrate the intent of the 
statute, and defies common sense and good policy  
 
Therefore, we recommend the following: 

 Amend §900-2.12 and §900-2.15 to require the developer to demonstrate measures 
to avoid and minimize the release of above- and below-ground carbon stored in 
forests, grasslands, and wetlands. 

 
C. Maintain Landscape Connectivity and Climate Resilience Corridors  

Maintaining landscape connectivity is a critical strategy for enabling ecosystems and 
species to persist and adapt to a changing climate. Building new, major renewable energy 
facilities at the scale necessary to meet the goals of the CLCPA will result in changes in the 
amount and pattern of land cover across the state. With thoughtful planning, to include 
existing rights-of-way appropriate for related infrastructure, energy generation can be sited 
in ways that preserve the connectivity of natural areas on the landscape to the maximum 
extent practicable, which is essential for the movement and migration of wildlife. This 
planning will help reduce development that fragments natural areas into smaller, 
disconnected patches and that impairs the ability of species to move in response to changes 
in climate and associated stressors – which will ensure the survival of wildlife and 
persistence of ecosystem functions like carbon storage and water quality protection.  
 
Understanding the impacts of individual facilities as well as cumulative impacts of multiple 
facilities on broad-scale functions like connectivity requires mapping and characterizing the 
proposed facility and its components within the larger landscape. To ensure the resilience of 
New York’s wildlife and natural areas to climate change, we recommend these regulations 
consider the impacts of new, renewable energy generation facilities at broader scales and, 
based on these considerations, ensure facilities are sited and designed to avoid and 
minimize fragmentation of intact natural areas and climate resilience corridors, including 
siting facilities within existing rights-of-ways whenever possible. This type of mapping is 
routinely done in a variety of contexts and would place an unreasonable burden on 
developers. 
 
To accomplish this, we suggest the following: 
 

 In §900-2.12, in addition to the fine-scaled description of the plant communities 
present at and immediately adjacent to the project site, require mapping and an 
ecological description of the landscape surrounding the facility site at a broad spatial 
scale, such as the HUC 10 watershed or larger. The description should include, at a 
minimum, mapping of land cover, landscape connectivity, and climate corridors, all of 
which are characterized by existing publicly available data. For example, the Nature 
Conservancy’s Resilient and Connected Network (RCN) analysis has mapped 
climate corridors – areas that many species are likely to use for periodic or seasonal 

 
12 Kiesecker J., S. Baruch-Mordo, C. M. Kennedy, J.R. Oakleaf, A. Baccini, and B.W. Griscom. 2019. “Hitting the 
Target but Missing the Mark: Unintended Environmental Consequences of the Paris Climate Agreement.” Frontiers in 
Environmental Science, 7:151. doi: 10.3389/fenvs.2019.00151. 
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movements and shifts in ranges over time in response to climate change.13 This 
analysis will allow for smarter siting and project design that maintains wildlife and 
habitat connectivity at a larger scale by considering natural resources beyond the 
site and immediate adjacent areas, and how the site relates to those.  

 Also in §900-2.12, in addition to vegetation and wildlife impacts, require analysis and 
assessment of the temporary and permanent impacts construction and operation of 
the facility and the interconnections on landscape connectivity and climate resilience 
corridors as well as avoidance and minimization measures regarding the impacts 
identified. 

 Clarify how the information provided in §900-2.12, including the above suggested 
additions for characterizing broad-scale impacts, will be considered by the Office in 
its determination regarding a project. 

 In §900-6, provide specific uniform standards or conditions to address potential 
impacts to landscape connectivity, intact natural areas, and climate resilience 
corridors, including cumulative impacts of multiple facilities. 

 
IV. Protecting Water Resources and Wetlands 

Surface water and groundwater provide a safe, abundant supply of drinking water for New 
York. Urban and rural communities throughout the state rely on both surface water and 
groundwater for drinking water supplies. Therefore, it is imperative to treat all waters as 
potential drinking water resources, and new, major renewable energy facilities should be 
sited, constructed, and operated in ways that protect this critical and irreplaceable resource. 
 
Avoidance of impacts to surface water and groundwater resources and drinking water wells 
should be prioritized in these regulations. To accomplish this, we recommend the following: 
 In §900-1.3(f), require applicants to perform a new delineation of all streams and surficial 

hydrology, including vernal pools and ephemeral streams, within the HUC 10 where the 
proposed facility is sited. As part of the stream delineation report, require the applicant to 
describe the anticipated impacts of the proposed facility on surface water resources 
within the HUC, including measures taken to avoid impacts to the fullest extent 
practicable. The stream delineation report should be made available to the public as part 
of section §900-2.14(b). 

 In §900-2.14(a), require applicants to perform a new delineation of groundwater 
resources, including groundwater infiltration areas, within the basin where the proposed 
facility is sited. Require the applicant to describe the anticipated impacts of the proposed 
facility on groundwater quantity and quality, including to all wells reasonably expected to 
be drawing from the impacted groundwater source, based on existing well log data, 
within on half-mile.    

 Section 900-6.4(n) of the Uniform Standards and Conditions should require the applicant 
to demonstrate that the proposed infrastructure will not alter the quantity and quality of 
the water supply to both private and public wells and water supply intakes.  

 Section 900-6.4(q) should also be amended to better incorporate best practices to 
minimize impacts to wetlands, waterbodies, and streams, including but not limited to – 
avoiding to the maximum extent practicable, installation of access roads through 
wetlands, installation of any infrastructure that spans a stream regardless of class or 

 
13 Anderson, M.G., Barnett, A., Clark, M., Prince, J., Olivero Sheldon, A. and Vickery B. 2016. Resilient and 
Connected Landscapes for Terrestrial Conservation. The Nature Conservancy, Eastern Conservation Science, 
Eastern Regional Office. Boston, MA. See the Connected Landscapes Website: 
http://www.conservationgateway.org/ConservationByGeography/NorthAmerica/UnitedStates/edc/reportsdata/terrestri
al/resilience/Pages/Maps.aspx 
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stream order, placement of fill in the streambed or floodplain, and tree clearing within 
500 feet of a wetland, waterbody, or stream. 

V. Conclusion 
Thank you for the opportunity to provide comments. The Nature Conservancy looks forward to 
working with New York State in achieving its critical renewable energy and climate mitigation 
goals. Please feel free to reach out to Echo Cartwright directly regarding any questions or 
comments. 
 
Sincerely, 

 
Stuart F. Gruskin 
Chief Conservation and External Affairs Officer 
 
Cc:  Basil Seggos, Commissioner, NYSDEC 
 Doreen Harris, Acting President & CEO, NYSERDA 
 Amanda Lefton, First Assistant Secretary for Energy and the Environment 
 Rajiv Shah, Assistant Counsel to the Governor for Energy and the Environment  
 
 
Contacts: 
Stuart Gruskin: sgruskin@tnc.org, 917-855-1861 
Echo Cartwright: echo.cartwright@tnc.org, 518-960-8749 
 



Joie K 
 

Since Lake Erie is fresh drinking water for 11 million people, and these turbines are made with
MANY chemicals,
and our lake can be more like an ocean when she wants to be, I think it’s a terrible idea to push this
through. These
things are put in, the companies go out of business and the mess is left behind, all because of
money! This is a
precious resource that we are fortunate to have, when it’s destroyed, where do you turn?
No turbines in Lake Erie!



Rebecca Sorenson 
 

As a citizen of NYS, specifically WNY, I am
strongly in opposition to this proposal involving
wind turbines in Lake Erie. I am concerned with
the acceleration of these proposals despite local
resistance. I am disgusted with over reaching
power of the Governor over local municipalities
in decisions that will be most detrimental to our
region.

I am terrified for the greatest source of fresh drinking water, providing water for over
11 MILLION Lake Erie inhabitants. The Great Lakes provide 20% of the fresh water in
the WORLD. Did you think Flint Michigan was bad? I will personally ensure that Gov
Cuomo and all involved in this are held to the highest degree of responsibility
following the inevitable pollution of our fresh water source.

I am angry over the coming destruction of an almost 13 BILLION dollar tourism
industry. Who will care to come to our beautiful lake for boating, fishing, beach-going,
shopping, dining, winery/brewery tours, bed and breakfasts, weddings when their
perfect sunset view will be marred by these behemoths? Why come from all over the
nation for some of the best fishing when their habitats will be destroyed by the deep
miles long trenches?

I am saddened for the coming deaths of bald eagles which we love to watch from the
shores of the lake, so beautiful and proud, after they have finally made their
comeback from endangerment. I am worried for disruption to all wildlife that will be
impacted.

I am disappointed knowing the beautiful, haunting historical graveyards of shipwrecks
will be destroyed.

I am frustrated knowing the research that shows the success rate of wind turbines is
shockingly poor. Not to mention the rates at which they break down or catch fire.
I am confused as to how anyone calls these non biodegradable... non recyclable... oil
containing monsters as "green". Their broken useless parts are filling up landfills
around the world, in other countries who have already made this terrible decision. The
supposed energy is not efficient and other nations such as the UK have "blackout
hours" to conserve energy due to the failure of turbines.

I am scared for our future. As a 34 year old woman, I want to have children and raise
them in my hometown, with the lake as their playground, knowing and loving the
magical waters and beaches of Lake Erie. Unfortunately, for the first time in my adult
life, I no longer feel that they will have the same opportunities that I have had. Our
future is bleaker and it is the coming generations that will pay the worst price for this
mistake.



Wind turbines are a threat to our livelihoods, our health, and our ecosystem. The
potential benefits do not outweigh these devastating risks.

If you want wind turbines to provide energy for NYC, put them in your own waters.

End this proposal. Now.



Ruby Mekker 
 

At what point is the government of New York state going to acknowledge and address the
harm to health caused by industrial wind turbines; the environmental destruction from start to
finish, the intermittent, unreliable power produced. Has anyone done an actual cost-analysis of
industrial wind turbine projects? Who/what actually benefits from any industrial wind turbine
projects?



Marsha Flett 
 

I am writing to voice my opposition to the installation of wind turbines on Lake Erie. They
will obstruct the many beautiful sunsets we have year round. They will be an eyesore and I
fear that toxic sediments will be disturbed. I also fear the pollution to our drinking water by
turbines that malfunction (which is quite often). When the winter ice breaks up, I believe that
most, if not all, turbines in the lake will be damaged in high winds as the ice will be driven
with great force into the turbines. It is my understanding that the electricity that is produced
will be directed to Connecticut and Massachusetts. PUT THE TURBINES THERE! They
have plenty of shoreline. AND the ocean does not freeze. I speak for many people who live in
Western New York who also object to these wind turbines in Lake Erie. Please give us a
break. I implore you.



Steven Royce 
 

Whatever happened to Home Rule? Are you now more powerful that the NY State
Constitution? By what authority?



Shelia Out 
 

To comply with the CLCPA and at the same time improve our faltering economy by creating
good green jobs, we need a swift and equitable process to build out sustainable energy
generation. Time of of the essence.



Heidi Dizer 
 

It's unbelievable to me that our state is acting so irresponsibly by even suggesting wind
turbines in our lakes, much less actually trying to do so without public confidence and
acceptance. It's the stuff of third world tyranny. You should be ashamed. This will NOT stand



Jim Boria 
 

Good Morning,
Attached is my comments on the above subject matter.
Thank you for the opportunity to provide comments.
Jim Boria



 



Carol Pinney 
 

I support the objectives of increasing renewable energy projects. My concern is developers
seem to prefer using “vacant” land regardless of its best use. Farmland is therefore converted,
flood plains are developed, forests are cut down. Yet there are acres of rooftops available in
areas where energy is most needed. I am hopeful that siting decisions will consider the
complete cost of projects and account for the value of the land to be developed and the
transmission needed to deliver energy to the grid. That value should include the land's use for
carbon sequestration.



John J Joyce 
 

I quote from section m. Definitions:
(m) CLCPA targets means the public policies established in the Climate Leadership and
Community Protection Act enacted in Chapter 106 of the Laws of 2019, including the
requirement that a minimum of seventy percent of the statewide electric generation be
produced by renewable energy systems by two thousand thirty, that by the year two thousand
forty the statewide electrical demand system will generate zero emissions and the procurement
of at least nine gigawatts of offshore wind electricity generation by two thousand thirty five,
six gigawatts of photovoltaic solar generation by two thousand twenty-five and to support
three gigawatts of statewide energy storage capacity by two thousand thirty.
To meet these unnecessary energy source targets the governor is willing to dis mantle the
current electric grid which is reliable and affordable and replace it with one that is intermittent
and unaffordable. The Governor ,according to his science advisor Dr Horton of Columbia, has
based his decision on the recommendations of the IPPC which is on record that it is impossible
to predict future climate states:
In climate research and modeling, we should
Recognize that we are dealing with a coupled
non-linear chaotic system, and therefore that
long term prediction of future climate states is
not possible.”
The Intergovernmental Panel on Climate Change (IPCC).
Third Assessment Report (2001), Section 14.2.2.2, page 744
In addition to this fatal technical flaw the entire siting regulation corpus is subject to
irrelevance by the arbitrary and unappealable attachment of the stipulation quoted here:
Public comment must be sought and local governments can say whether a project complies
with local laws, but the new state law says any local law can be overridden if the new office
considers it "unreasonably burdensome in view of the targets and the environmental benefits
of the proposed major renewable energy
facility."
The renewable energy program is deeply flawed and should be halted immediately.



Edward C Byrnes 
 

Please extend the comment period about this office and the effects on the Town and Counties
ability to have more say in decisions about renewable energy projects located within in their
communities. Thank You



Cecila Kelly ladd 
 

Thank you for the opportunity to submit comments for the new siting process.
My comments are from the perspective of landowner who firsthand was faced with
neighboring landowners working with Invenergy in the town of Allegany several years ago.
Those lessons prompt me to comment on the new siting process.
The prospective turbines in that failed project were to be the largest yet constructed in the US -
600' and not nearly placed far enough away from residential areas to prevent subsequent noise
etc issues. The company kept nebulous noise studies secret, mislead town board on
construction information, deliberately sowed discord between landowners, local companies,
unions etc and filed law suits against town etc - in other words: company took advantage of
rural boards and landowners.
It was distressing to see our tax dollars going to such a vindictive company and to see our tax
dollars going to a project that would be so environmentally destructive under the guise of
"green energy." The project was set to clear cut hundreds of acres of pristine forest and blast
tops of ridges. All blasting is dangerous to fragile aquifers and the proposed projected was
sited over aquifer.
All this for energy with laughably low energy return and none of this supposed energy was to
be utilized in the target area!
My point, obviously, is with the legitimacy of your office on any siting for projects in
renewable energy as they stand now. The turbines are industrial, electricity using monsters and
are placed in either residential areas or areas of habitat that will be destroyed. NO amount of
"siting" justifies such ludicrous hypocrisy. Better to work toward solar energy which does not
at this point in time seem so deliberately destructive and/or work toward conserving gas and
oil resources, promoting electric autos, supporting public transit ( which in so many areas is
non existent), exploring workable recycling solutions etc. These are far more worthwhile
"green energy" endeavors than the turbines- an industry which since inception has not become
self sustaining--- operates solely on federal subsidies.



Nora Brown 
 

Hello. I would like to submit my feedback on the matter of large-scale renewable energy
installation regulations. I listened to a portion of one of the recent online hearings on this
topic. It seems that some folks are worried about the potential disruption to bird and other
wildlife habitats that large installations could pose. I am fully in favor of taking care of the
animals with which we share our land! However, I would like to offer this perspective: our
activities as humans (largely the extraction and burning of fossil fuels) have caused such an
extreme disruption to our planet's climate that extinction of wildlife species is rising
exponentially. I feel that NY state must do its part in mitigating the climate crisis by ramping
up renewable energy sourcing, and getting off of fossil fuels AS SWIFTLY AS POSSIBLE!
There is no time to lose, and if we do not immediately and hugely change the way we humans
are conducting ourselves as residents of this planet, the damage done to animals and humans
alike will be beyond repair, and on a FAR greater scale than a couple (or even a few dozen!)
damaged bird habitats. I realize this sounds callous, and I wish there did not need to be
sacrifices like this made in the name of saving life on earth, but unfortunately we have left
these kinds of essential changes FAR too late. However, if there is a way that large-scale
renewable energy installations can be built in a way that is both FAST and also kind to local
wildlife, that would indeed be ideal, and I very much hope that sort of balance is possible! In
addition, I feel NY will greatly benefit from fair-wage renewable energy jobs as an important
facet of a just, swift and complete transition off of fossil fuels. I am a New York state resident,
and also the mother of two young children- one son who is six, and one daughter who is fiveand-
a-half months old. My children, along with all the young people of this planet, will be
inheriting the consequences of the actions taken by adults today. As decision makers, it is your
responsibility to do your part in ensuring that our children have a clean and livable future- so,
to that end, I urge you to make large-scale renewable energy in NY as easy and fast as
possible!
Thank you very much for your time, and for your work as decision makers for our state.



Catherine Skopic 
 

I so wanted to submit a Positive Public Comment today but did not find the information of
how and where to submit a public comment. Please accept my comment of support for the
Office of Renewable Energy Siting.



Sandy Maine 
 

I am a local entrepreneur involved in running two companies in St. Lawrence County within the
blue line and on the outskirts of the Adirondack Park. One of my companies is a low tech
manufacturing company that employs as many as 18 people during peak season. My other business
is a short term rental business. I rent cabins in natural settings to tourists who wish to spend time
enjoying the natural beauty of our area and thereby renew themselves physically and mentally. A lot
of my revenue comes from recreational tourists who either rent cabins or own second homes in my
area. These people visit my factory outlet store and then order on line when they go back to their
home bases. Over the past ten years this tourism revenue stream has grown for me and many other
local businesses. Our location is becoming more and more attractive to tourists who enjoy time
hiking, boating fishing, camping and being in natural settings. (One popular short term rental
platform called Airbnb has documented that searches for short term rentals have increased 165% in
the past 18 months in SLC.) Tourists also value being among the many AMISH farms and farm
stands where they enjoy buying fresh foods and baked goods from farm stands as well as seeing the
Amish at work in their fields. Our area is beginning to look like a happy place and tourists love to
visit happy places…and small business thrives when they do. This change of landscape has been a
hard won and welcome one from a previous travesty of the 1970’s where big business factory dairy
farms put hundreds of North Country small farmers and their offspring out of work, out of life style,
and out of business. Hundreds of beautiful small farms and livelihoods were left in abandoned status
making our area very desolate, poverty struck and miserable. Not only was that a terrible problem
on so many levels with ripple effects into subsequent generations of displaced farmers, it also
caused our natural ability to have a working rural economy to be turned on its head. Our milk,
cheese and hay and corn profits are now going to the large farm conglomerates and silent investors
instead of local folks working so hard to create that value. The old order Amish have bought up the
smaller farms in SLC and are 43 helping to regenerate the land, farm houses and community
wealth. My point here is that protections from big business were largely non- existent in the 70’s
and our area was unfair game for corporate farm developers. There have been devastating effects
for two generations of residents because of this. And now….here we are again with the renewable
energy multi national corporations. I have grave concerns that the Office Of Renewable Energy
Siting is in the talons of a process engineered by the lawyers and lobbyists of multinational
corporations to once again silence the voices of rural residents. We do not want our landscape and
valuable farm lands co-opted for the sake of massive scale wind and solar energy projects. Its hard
to imagine any economic upside to this for us and easy to imagine devastating downsides for rural
residents. Collectively we have made progress regenerating our region since its ruination 50 years
ago by corporate marauders. Let us not make the same mistake again! Any renewable energy
projects should be locally owned and appropriately sized and sited. Over ruling the rights of rural
citizens and communities to effect their own destiny denigrates our guaranteed constitutional right
to life liberty and the pursuit of happiness. The St Lawrence County Farm Bureau and others have
submitted explicit lists of problems with your draft rules. Please listen to our wisdom and spare us.
The future is not about the “1 % take all” model of greed and destruction, but rather it’s about the
equitable and just ownership and sharing of resources and responsibilities. Sandy Maine 1150
Sylvan Falls Road Potsdam NY 13676 315 212 7143 www.adkriversidecabin.com
www.adkfragrancefarm.com



Richard Hayes Phillips 
 

These proposed regulations are as tyrannical as the legislation to which they are pursuant. The
whole purpose is to facilitate the approval of large-scale industrial wind and solar facilities by
overriding local zoning laws and making public opposition meaningless. I am familiar with both the
draft and the final versions of the legislation. It is obvious when examining the differences between
the two that the concerns of state agencies defending their turf were addressed, and the concerns of
citizens and local governments whose zoning powers would be stripped away were dismissed. The
New York State Constitution, Article IX, Section 2, Paragraph (c), states that “every local
government shall have power to adopt and amend local laws not inconsistent with the provisions 44
of this constitution or any general law relating to property, affairs or government.” (emphasis
added). A “general law” is a statute that applies equally, across the boards, statewide, to all
municipalities, as does the law pursuant to which these regulations have been proposed. Courts at
the state level have held that the encroaching governmental unit (such as the Office of Renewable
Energy Siting in the instant case) is subject to the zoning laws of the host community unless
exempted by state legislation, in which case a local law governing the same subject matter must
yield. However, courts at the federal level have held that, in the interest of fairness, state legislation
and administrative regulations must not be construed to be retroactive unless the wording is so clear
that no other interpretation is possible, or unless the intent of the state legislature cannot otherwise
be satisfied. The lawful enactment of setback requirements in the towns of Hopkinton and
Parishville (and elsewhere) establishes a vested property right for all non-participating landowners
whose property lines are within the setback distance. Any violation of these rights by the applicant
or by the encroaching government agency would constitute a “taking” under the Fifth Amendment
of the United States Constitution, in which case, upwards of three hundred non-participating
landowners would have to be compensated. The proposed regulations would negate previous
administrative victories by citizen opposition; would exempt the applicant from any zoning laws
deemed “unreasonably burdensome”; would fail to make the application readily available to the
public; would establish minimal setback requirements for wind turbines (and substations); would
fail to require graphs of electromagnetic field strength at any distance from substations; would
allow for no challenge to the completeness of the application, even if “deemed complete” by
default; would impose unreasonably burdensome requirements on short notice upon prospective
citizen intervenors; and would make a charade of “public hearings” wherein oral testimony “shall
not constitute evidence” and “shall not be part of the record of the hearing.” Only a cynic would
consider this to be “due process” under the Fourteenth Amendment of the United States Constitution. 



12 November 2020 
 
Dear Office of Renewable Energy Siting, 
 
This letter was drafted by the Audubon Society, and our organization wishes to submit it as well as we 
agree with all the sentiments herein.   
 
Sincerely, 
Dr. Jessica Rogers 
Board President 
St. Lawrence Land Trust 
Canton, NY 13617  
 
We appreciate the opportunity to provide these comments on the draft regulations to implement the 
Accelerated Renewable Energy Growth and Community Benefit Act (hereafter “Act” or “Accelerated 
Renewable Energy Act”). We support elements of the Act and draft regulations, but on balance we have 
serious concerns about the lack of consideration of impacts to birds and other wildlife. Below we 
provide comments and recommendations for ways to ameliorate these concerns. 
 
All signatories of this letter firmly support renewable energy development as part of a multifaceted 
approach to combating climate change. The likely impacts of climate change to humans and birds are 
well-documented, and renewable energy is an important component of our collective response. 
However, renewable energy development, and wind energy development in particular, can have its own 
negative impacts on birds and other wildlife. Estimates vary, but all sources agree that hundreds of 
thousands of birds are killed each year due to collisions with wind turbines. Less data is available for 
solar facilities, but one study placed annual bird mortality over 100,000. 
 
Fortunately, substantial efforts have been made to develop best practices to minimize the impacts of 
wind energy development on birds. The U.S. Fish and Wildlife Services published its Land-Based Wind 
Energy Guidelines in 2012. Many states and NGOs have developed their own recommendations, 
including New York’s 2016 Guidelines for Conducting Bird and Bat Studies at Commercial Wind Energy 
Projects. Efforts are underway to develop similar guidelines for solar energy development. 
 
The Accelerated Renewable Energy Act and the associated draft regulations unfortunately do not 
adhere to best practices for minimizing impacts to wildlife. Entirely too much emphasis is placed on 
speed and quantity over minimizing impacts. This will undoubtedly lead to increased conflict as projects 
are planned in a less-informed and less-inclusive manner. We understand the desire to speed the 
process, but it must be done in a way that assures positive, balanced outcomes for birds and other 
wildlife. 
 
A recent study by New York’s own Cornell Laboratory of Ornithology and others shows that the United 
States and Canada have lost nearly 3 billion birds – almost 30% of the total population – since 1970. We 
must not let our shared sense of urgency to address climate change overwhelm the importance of 
protecting our vulnerable bird populations, which already face an overwhelming suite of threats.    
 
New York has an opportunity to set a positive standard for developing renewable energy while 
protecting birds and other wildlife, but it will require substantial revision to these draft regulations. 
Below we outline our key concerns, followed by specific recommendations to improve language.    



Key Concerns 

Key Concern #1: Unrealistic and Inappropriate Timelines and Automatic Project Approvals 

The aggressive timelines and automatic approvals at key deadlines in the various planning stages pose 
too great a risk for unforeseen and unavoidable issues to compromise the legitimacy of the review 
process. Automatic approvals pose a high likelihood of advancing projects that may be unacceptably 
harmful to birds. Collectively, these create opportunities for exploitation. For example, a developer 
could submit multiple proposals at one time in order to overwhelm agency staff and obtain automatic 
approvals. A similar result could arise from submitting documentation to start any given time-
constrained approval immediately before typical periods of reduced staffing, such as year-end holidays. 
Further, this does not account for normal times for staff absence, such as paid time off and conference 
attendance. This leaves the process vulnerable to becoming a de facto approval, rather than an 
informed evaluation that serves the public good. 
 
More specifically, there are points in the process where input by the New York State Department of 
Environmental Conservation (NYSDEC) is critical to inform facility planning. We are unaware of the 
specific situation at NYSDEC, but it is often true that state wildlife management agencies are 
understaffed and have demanding workloads that make rapid deadlines challenging, if not prohibitive. 
The emphasis must be placed on the necessity of meaningful input by NYSDEC over artificial deadlines. 
This ensures more informed decision-making and more defensible outcomes that could be supported by 
a broader suite of stakeholder groups. 
 
Further, in some instances, the artificial deadlines make it impossible to conduct appropriate studies to 
evaluate likely impacts to wildlife for a given project. Some studies must be conducted over a full year 
(e.g., surveys for Golden Eagles). Others must be conducted over multiple years for rare species or those 
with high inter-annual variation in presence and abundance. Not only do the artificial timelines 
inappropriately restrict the ability to conduct appropriate data collection, but these ignore the State’s 
own recommendations provided in the 2016 Guidelines for Conducting Bird and Bat Studies at 
Commercial Wind Energy Projects.   
 
Key Concern #2: Lack of Provisions to Ensure Appropriate Facility Siting 

Any organization that supports truly environmentally responsible renewable energy development will 
indicate that facility siting is the most important aspect of minimizing impacts to wildlife. There are 
currently few technologies available to minimize impacts once turbines are installed, so it is crucial to 
avoid the most high-risk locations. The draft regulations outline a process of information gathering and 
consultation, but there is no clear mechanism to influence facility or turbine siting. It is also not clear 
that there is any location or scenario under which a project proposal might be denied. Not only is 
appropriate siting critically important to minimizing impacts to wildlife, but crucial to minimizing 
conflict.  
 
Key Concern #3: Lack of Consideration for Non-Listed Wildlife Species 

The draft regulations provide some reasonable considerations for wildlife species listed as State 
Threatened or Endangered. However, there are no such considerations for non-listed species. This a 
glaring omission in its own right, given that there are many species of conservation concern that are not 
yet at the far end of the spectrum to be in danger of extinction. The State has designated lists of species 
of Special Concern, and High Priority Species of Greatest Conservation Need for just such species. The 
scope of species that are considered and protected as part of the planning process must be expanded. 
 



In addition, it is not just the species being impacted that must be considered - the number of individuals 
affected is also critically important. Certain features on the landscape concentrate birds and other 
wildlife and should be avoided. For example, Golden Eagles and other raptors use ridges during 
migration, and migratory songbirds are found in large numbers along the Lake Ontario shoreline. These 
concentrations of wildlife must be considered in addition to rare species. This issue is easily addressed 
using common-sense setbacks from areas with high use by birds and other wildlife. 
 
Key Concern #4: Inappropriate Restrictions on Public Input 

The importance of public input cannot be overstated. Publicly available data regarding wildlife species 
presence and use of a given property throughout the year varies considerably. In some locations (e.g., 
refuges), the State may have sufficient data for decision-making regarding likely wildlife impacts, but this 
is likely to be uncommon. State biologists cannot be expected to have detailed understanding of wildlife 
populations everywhere, especially on private lands where most renewable energy projects are located. 
This is particularly problematic given the short time windows for input allowed to state biologists in the 
draft regulations. Local and other expert expertise is thus invaluable and must be gathered and fully 
considered at key points in the planning process. 
 

Specific Recommendations 

900-1.2:  Add a definition - “Listed means those wildlife species designated by the state to be 
Threatened, Endangered, Special Concern, or High Priority Species of Greatest Conservation Need.” 
 
900-1-3(a)(2):  Add “, to include the location of turbines, any new power and transmission lines, and any 
forest clearing” after “components.” 
 
900-1.3(b):  The number of meetings with community members should not be artificially restricted, and 
this language allows for every proposed project to stop at one meeting. Input from local stakeholders 
and subject matter experts is critical to inform facility planning, resulting in improved outcomes (see Key 
Concern #4 above). This should be revised to read “the applicant shall conduct a number of meetings 
sufficient to allow all interested stakeholders the opportunity to provide input.” 
 
900-1.3(b):  Concurrent with the above point, there may be cause for holding a separate meeting for 
community members “who may be adversely impacted by the siting of the facility,” but there should be 
no artificial restrictions on who should be allowed the opportunity to provide input. Local context and 
expertise is crucial to inform planning, and this language creates ambiguity that is likely to result in 
conflict over its interpretation and application. If community members “who may be adversely impacted 
by the siting of the facility” are not allotted a separate meeting, this language should be struck.    
 
900-1.3(b):  The purpose of the meeting should be to provide sufficient information to the public to 
allow a full understanding of the project. As such, the portion about the purpose of the meeting should 
be revised to indicate that the same information provided in the consultation with local agencies (900-
1.3(a)) should be provided in the meeting with community members. 
 
900-1.3(b):  Add “...and receive public input on the proposed plan” after “The purpose of the meeting is 
to educate the public about the proposed project.” 
 



900-1.3(g):  In addition to state-listed wildlife species, it’s critically important to identify areas of wildlife 
concentrations and movement corridors, where large numbers of individuals may be impacted by wind 
turbines (see Key Concern #3 above). To address this, the heading for this section should be revised to 
state “NYS Listed Species and Wildlife Concentrations,” (using the more inclusive recommended 
definition provided for “listed” under 900-1.2 above). The inclusion of wildlife concentrations as a need 
for evaluation and study should be carried forward to all subsequent relevant language, to include the 
need for mitigation. 
 
900-1.3(g)(1):  Assessment of the presence and potential risks of a wind energy facility to state listed 
wildlife is most valuable when conducted very early in the planning process when changes can still be 
made without major conflict. As such, “at the earliest point possible” should be defined here or 
boundaries otherwise placed to prevent ambiguity and conflict over the interpretation and application 
of this language. Recommend adding “, such as when a general area of interest has been identified (i.e., 
before site leases are pursued),” after “earliest point possible.” This is entirely reasonable and protects 
the developer from potential conflict later in the process, as the assessment outlined in this section 
identifies “red flags” early, and should routinely be conducted as part of the site feasibility and 
prospecting phase for a given project regardless. 
 
900-1.3(g)(1):  As detailed in Key Concern #1 above, field surveys may be needed for more than one 
season in some instances to gather data necessary to adequately assess a project’s impacts to wildlife. 
Given the rapid pace of the process and hard stop deadlines once the application has been submitted, 
pre-application field studies become crucial to making this process work. Renewable energy developers 
typically work with biological consultants, who advise them regarding surveys that are needed to 
evaluate risks to wildlife, and then conduct these studies.  
 
Many of the issues raised in Key Concern #1 could be ameliorated if the draft regulations were revised 
to require, at minimum, a single year of appropriate wildlife studies prior to submission of the wildlife 
site characterization, using the State’s 2016 Guidelines for Conducting Bird and Bat Studies at 
Commercial Wind Energy Projects as guidance. The agency can then review the study(ies) and require an 
additional year of studies as stated in 900-1.3(g)(2).   
 
900-1.3(g)(1):  Building on the previous recommendation, add “Migrant land bird radar studies 
conducted by the U.S. Fish and Wildlife Service as part of the Avian Radar Project should be consulted, 
as geographically applicable, as well as other available field studies and resources informing avian 
migratory patterns” before “With respect to NYS threatened…” 
 
900-1.3(g)(1):  Add National Audubon Society’s Important Bird Areas map and American Bird 
Conservancy’s Wind Risk Assessment Map to the list of available resources. 
 
900-1.3(g)(1)(i):  Add “or within 10 miles of” after “documented at.” Given the importance of 
documenting occurrences of state listed wildlife species and their rarity, restricting this search to the 
project footprint is insufficient. This assessment must encompass an area outside the project footprint 
that is likely to discover the presence of a listed species in the vicinity, which may inform further 
information needs. This is particularly important given that most wind facilities are on private lands, 
where there may be little or no data available regarding wildlife use. We suggest 10 miles here as a 
reasonable distance and assert that it should be no less than this, but refinement of this number can be 
informed by data regarding movement patterns of specific species.    
 



900-1.3(g)(1)(iii):  Add “large rivers” and “areas within five miles of Great Lakes shorelines” to the list of 
landscape features and resources of potential concern, both of which are features that often support 
concentrations of wildlife.   
 
900-1.3(g)(1)(iv):  Add “and all other elements of the project footprint,” after “access roads” to ensure 
that this is comprehensive. 
 
900-1.3(g)(2):  As indicated previously, this analysis is critically important to informing appropriate 
facility siting and minimizing impacts to birds and other wildlife. As such, a timing requirement must be 
added. Recommend adding “Before site leases are pursued,” at the beginning of this section. 
 
900-1.3(g)(2):  As indicated in Key Concern #1, NYDEC review is critical to the success of project 
planning, particularly in these preliminary stages, and must be prioritized. Requiring organization of a 
meeting and a comprehensive, substantive review of a wildlife site characterization study within four 
weeks is unrealistic and counter-productive to the importance of these actions. The four-week deadline 
should either be removed (preferred), or increased to a more reasonable and realistic timeline 
(recommend a minimum of 10 weeks).  
 
900-1.3(g)(2)(iii):  Strike “occupied.” This places an unrealistic burden on the agencies, as many areas of 
private land have not been surveyed or traversed by agency staff, making an evaluation of whether it is 
occupied by a given species impossible. A “desktop” evaluation such as this makes evaluation of 
whether there is potential habitat possible, but not necessarily whether it is occupied. The purpose of 
the agencies’ review should be to identify areas that require further study (i.e., to determine if they are 
occupied or not). 
 
900-1.3(g)(2)(iv):  Add “additional” after “Recommend,” i.e., to augment the initial studies 
recommended for 900-1.3(g)(1) above. 
 
900-1.3(g)(2)(iv):  Change the timeline from “within one year” to “within one full survey season.” As 
described in Key Concern #1 and recommendations for 900-1.3(g)(1) above, one year of survey may be 
sufficient for some species under normal circumstances, but is in no way sufficient for all species in all 
circumstances. Unusual climatic conditions in a given year and other uncontrollable factors can 
substantially influence species’ presence. This artificial timeline neglects the goal of this assessment – to 
identify potential risks to wildlife such that they can be avoided or minimized. Without sufficient study, 
this is not possible, potentially leading to conflict, and projects being approved despite unacceptable 
risks and impacts. This also opens the door for abuse of this requirement, such as submitting a wildlife 
site characterization study in the middle of the breeding season for a species suspected to be present, 
thus setting the timeline for survey up to be interrupted and potentially incomplete.   
 
900-1.3(g)(4):  Add “detailed” before “pre-construction study.” A study is only as good as its design, 
including sample location and number and other details. We have reviewed many avian studies in New 
York state and elsewhere that are inadequate to evaluate risks to birds. Agency experts should have the 
opportunity to review these important aspects of study design. 
 
900-1.3(g)(4):  Add “and to the written approval and concurrence of” after “in consultation with.” “To 
consult” in this sense is a vague term, and in practice can be almost meaningless. It is important that this 
requirement include accountability, and ensure that the agencies concur with the work plan. 
 



900-1.3(g)(4):  Add “developed or approved by appropriate agencies, as available” after “follow existing 
protocols.” As written, this assumes that there are proven, effective survey protocols for all species, 
which may not be the case. More importantly, it does not set a bar for the effectiveness or legitimacy of 
a protocol beyond the fact that it exists. 
 
900-1.3(g)(6):  See Key Concern #1 and comments for 900-1.3(g)(2) above. Recommend allowing a 
minimum of 10 weeks for this review and conference. 
 
900-1.3(g)(7):  See Key Concern #1 and comments for 900-1.3(g)(2) above. Recommend allowing a 
minimum of 8 weeks for preparation of this determination.  
 
900-1.3(g)(7):  Remove the word “occupied” or indicate that habitat for listed species must be identified 
as well as occupied habitat.   
 
900-2.13 Exhibit 12: NYS Threatened or Endangered Species:  As recommended for 900-1.3(g) above, 
this section must consider impacts to a broader suite of species, using the more inclusive recommended 
definition recommended for “listed” under 900-1.2 above. This must also consider the importance of 
concentrations of wildlife, as discussed in recommendations for 900-1.3(g) above. As such, this section 
header should be changed to “Listed Species and Wildlife Concentrations.” 
 
900-4.1(h):  Ideally, this would be struck in full, though we understand that this may not be possible due 
to the language of the Accelerated Renewable Energy Act. We reiterate the importance of mandatory 
pre-application field study requirements recommended for 900-1.3(g)(1) above in ameliorating this 
issue. As with issues identified above, any unforeseen and unavoidable events, staffing capacity issues, 
etc. should not preclude substantive review and feedback on an application. The deadline provided does 
not provide sufficient time for review in all cases, and opens the door for abuse of this condition. If not 
struck, provide a more realistic amount of time for such review, e.g., 120 days. 
 
This could be ameliorated in part by allowing each coordinating agency (including the Office of 
Renewable Energy Siting and NDSDEC) to formally submit their comments as to the completeness of the 
application as they are able, which would be entered in the public record and serve as a determination 
of completion whether all coordinating agencies have submitted comments or not. This alleviates some 
of the concerns about the difficulty of coordinating this important decision in a short time window, and 
allows each coordinating agency to operate on their own timelines, rather than running the very likely 
risk of a “bottleneck” at any one agency that would prevent a determination of completion and trigger 
an automatic decision.  
 
900-9.1(a)(1) and (2):  Strike in full (see above comment). 
 
 
Thank you again for this opportunity to provide input, and for considering these recommendations. 
 
 
 



 
 

Houtan Moaveni 
Deputy Executive Director 
New York State Office of Renewable Energy Siting  
 
November 12, 2020 
 
RE: Comments of the Otsego County Conservation Association Regarding the Draft 
Regulations Chapter XVIII Title 19 (Subparts 900-1-900-5; 900-7-900-14) 
 
Dear Mr. Moaveni:  
 

On behalf of the Otsego County Conservation Association, Inc. (OCCA), thank you for 
the opportunity to provide written comments on the Draft Regulations (hereinafter referred to as 
the “regulations”) that will help implement the Advancing Renewable Energy Growth and 
Community Benefit Act (AREGCBA). As presented, this piece of legislation will play a key role 
in helping New York State meet the goals established by the Climate Leadership and Community 
Protection Act and the New York State Clean Energy Standard. OCCA has closely monitored 
developments surrounding the AREGCBA since it was passed as part of Governor Cuomo’s FY 
2020 budget in an effort to inform comments on the proposed Regulations. As proposed the 
Regulations seek to “establish procedural and substantive requirements for permit applications 
for major renewable energy facilities…”1 

 
Founded in 1968, OCCA is Otsego County’s oldest environmental organization. OCCA 

is dedicated to promoting the appreciation and sustainable use of Otsego County’s natural 
resources through research, education, advocacy, planning and resource management and 
practice. OCCA has a long-established position supporting well-planned energy projects that are 
predicated upon a thorough environmental review. OCCA also supports the energy generation 
and greenhouse gas (GHG) emissions reduction targets established by the CLCPA. This 
organization recognizes the substantial amount of investment that New York State must make in 
renewable energy generation to achieve an 85% reduction in statewide GHG emissions.  

 
As presented, the Regulations represent an effort to streamline approval processes at the 

state level mainly concerning renewable energy generating facilities with nameplate generating 
capacities of 25 megawatts (MW) or greater. The regulations seek to accomplish this by creating 
the Office of Renewable Energy Siting (ORES) to act as a one stop shop for applicants and by 
expediting the timelines for project approval when compared to the Article X review process. 
While OCCA recognizes the need for speedy project approvals, the ability of municipalities, 
community organizations, and citizens cannot be compromised for the sake of project approval. 
None of Otsego County’s 34 municipalities have full time staff. Otsego County’s Planning 
Department is served by three full-time planners. Many of the Chief Executive Officers of Otsego 
County’s municipalities are part-time elected officials, with limited expertise in the field of 
planning, civil engineering, or environmental science.  

 
In examining the Regulations, OCCA believes that the environmental safeguards present 

in the document are strong and worthy of commendation. However, OCCA’s review of the 
 

1 §900.1-1(a) 



 
 

Regulations provisions concerning the ability of local governments, community organizations, and 
citizens to participate meaningfully in the permit approval process have yielded the following 
comments worthy of review: 
 

- The quality and detail of the material submitted to local agencies during the pre-application 
process by the Applicant should be clarified 

- ORES should not be the sole arbiter as to whether a local law is deemed to be 
“unreasonably burdensome” regarding permitting major renewable energy generating 
facilities 

- The timelines regarding intervenor funding should be clarified 
- The notice requirements in §900.1-6(c) (1-4) should be amended to include local and 

County officials 
- Local agencies should have an opportunity to comment on the completeness of an 

Application  

As per Article IX Section 2 of the New York State Constitution, municipalities have the 
authority to govern land-uses within their respective boundaries. While the challenges posed by 
climate change are imminent, review processes are meant to be equitable and iterative, with the 
best version of a proposed project being approved. The authority of local governments to control 
land-uses within its boundaries should not be compromised for the sake of deploying large-scale 
renewable energy generating facilities. It is OCCA’s hope that ORES will strengthen protections 
for local governments in future iterations of the Regulations.  

Respectfully Submitted,  

 

 

 

Amy Wyant, Executive Director  
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Comments of the Otsego County Conservation Association 

The quality and detail of the material submitted to local agencies during the pre-application 
process by the Applicant should be clarified 

§900-1.3(a)(1-6) of the Regulations govern the submission of project materials to local 
government officials prior to the filing of an official application with ORES. Subparts 3-5 
address compliance with local laws and whether an applicant would appeal to ORES to rule on 
whether a provision/provisions of a local law are unreasonably burdensome. 

 Based on a review of the Regulations, it appears that there does not need to be an attempt 
between the applicant and the host community(ies) to rectify provisions of local laws that are 
deemed to be unreasonably burdensome. While §900-1.3(5) requires the applicant to submit an 
explanation of all efforts by the applicant to comply with substantive local laws to the 
municipality, it can be argued that a substantive effort to comply with a local law has not been 
made until the host community has been consulted. Additionally, it is not clarified whether 
explanations need be verbal or written. This point is particularly salient with respect to proposed 
design changes put forth by the applicant to satisfy local land-use regulations. Local officials 
often possess a strong understanding of site conditions and would likely be able to participate 
meaningfully in design modification discussions.  

The wording in §900-1.3(a) regarding eligible attendees in the pre-application meeting with local 
agencies is unclear. The phrase of concern reads as follows “the applicant shall conduct pre-
application meeting(s) with the chief executive officer of the municipality(ies) in which the 
proposed facility will be located and any local agencies of such municipalities identified by the 
chief executive officer.” It could be interpreted that county planning officials and/or consulting 
planners serving the municipality may not be authorized to attend the meeting.  ORES should 
clarify whether county planning agencies and/or consulting planners serving the host community 
would be eligible to attend the pre-application meeting.   

§900-1.3(b) relates to the initial meeting with community members. Affected community 
members are likely to rely on their understanding of local land-use regulations to evaluate the 
anticipated environmental impact of a project. However, it is worth noting that the same 
requirements for submission to a municipality’s chief executive officer does not apply to 
members of the public. Many community members in Otsego County rely on organizations such 
as OCCA to provide planning assistance to municipalities tasked with reviewing large-scale 
development projects. The discrepancy in information provided to the public and to the chief 
executive officer represents a missed opportunity to educate the public on how to participate 
meaningfully during project review.   

ORES should not be the sole arbiter as to whether a local law is deemed to be “unreasonably 
burdensome” regarding permitting major renewable energy generating facilities 

According to §900-2.25(c)(1-3), the applicant will be required to submit a request outlining local 
regulations that they would like ORES to deem “unreasonably burdensome,” in view of the 
CLCPA targets and environmental benefits of the facility. Over the past several years, many 
municipalities have utilized zoning laws and/or Site Plan Review regulations to control the 
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location and bulk of renewable energy generation facilities. In fact, the New York State Energy 
Research and Development Authority (NYSERDA) has provided substantial guidance on this 
matter. There appear to be three criteria which ORES will consider when making a finding as to 
whether a substantive regulation is “unreasonably burdensome.” The first criterion has to do with 
technical limitations imposed by a government on the height, location, or bulk of a facility. The 
second has to do with the cost or economics of a particular proposal. The third relates to the 
balance between consumer benefit and host community impact.  

Each of those criteria necessitate careful consultation with local planning officials, community 
organizations, and members of the public. Many local land-use regulations were crafted with 
careful foresight, analysis, and substantial amounts of public input. Creating a situation in which 
two outside entities (the Applicant and ORES) can decide whether local regulations should be 
applied without input from the community is concerning. Additionally, the Regulations allow 
intervenors to comment on Draft Permit conditions or a Notice of Intent to Deny. This ostensibly 
means that municipal officials will have to wait until ORES makes a decision on whether to 
apply local land-use regulations. While there is a requirement in the pre-application meeting for 
the Applicant to “explain” which substantive local regulations they will be asking ORES to make 
a determination on, there appears to be no requirement for communication beyond that initial 
meeting. This is concerning because many large-scale applications evolve significantly between 
project conception and project construction. Therefore, OCCA recommends that ORES amend 
the Regulations to require itself to consult local municipalities prior to making a decision on 
whether to waive a substantive local law.  

The timelines regarding intervenor funding should be clarified 

The filing instructions outlined in §900-5.1 regarding applications for intervenor funding 
requires interested parties to submit an application for funding to ORES within 30 days after an 
application has been submitted per the requirements in §900-1.6. It is not clear whether the 30-
day figure refers to 30 calendar days or 30 business days. Many local governments meet once 
month, with correspondence being discussed during those meetings. There does not appear to be 
a requirement in the Regulations compelling Applicants to file applications in advance of the 
Town/Village Board meetings of host communities. This could create a situation where an 
Application is filed shortly after a local government meeting leaving a nearly one-month gap 
where the host community cannot act on applications for intervenor funding.  

Additionally, the requirements in §900-5.1(h) necessitate careful thought, deliberation, and 
preparation on the part of potential intervenors. The part-time nature of most elected local 
government positions limits the ability of local governments to respond quickly to fast-moving 
intervenor application deadlines much less prepare the type of application to the Administrative 
Law Judge as outlined in the abovementioned part. To remedy this situation, OCCA 
recommends that the regulations be amended to require the filing date of Applications to be at 
least 10 days in advance of a host community’s executive committee meeting. OCCA further 
recommends that the deadline for intervenor funding applications be extended to 60 days to 
allow for a more equitable application process.  

The notice requirements in §900.1-6(c) (1-4) should be amended to include local and County 
officials 
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The notice requirements in §900-1.6(c)(1-4) do not include local and county officials. While 
other sections of the regulations require the applicant to distribute information about a proposed 
project to the chief executive of a host community, there is no requirement that copies of the 
application be distributed to the entire executive committee of said community. Further, there is 
no requirement that the county legislators be informed of a proposed project. This is problematic 
because county governments have authority to review projects with potential intermunicipal 
and/or countywide impacts as per GML §239-m.  

While §900-1.6(a)(7) requires a copy of an application to be submitted to the chief executive 
officer of a local government or other agency with permitting or approval authority with respect 
to any aspect of a proposed facility, county legislatures like Otsego County’s do not possess 
approval or permitting authority over an aspect of a proposed project. Rather, the County 
Planning Department can recommend approval, approval with modifications, or denial of a 
project. OCCA recommends amending the notice requirements in §900-1.6(c) to include the 
county legislator/supervisor in whose district any portion of the proposed facility is to be located.  

Local agencies should have an opportunity to comment on the completeness of an Application  

As per §900-8.2(d) it appears that the public is allowed to comment on draft permit conditions or 
the draft notice of intent to deny an application. The public is not allowed to comment on the 
relative fairness or degree of burden imposed by their local land-use regulations even if members 
of the public were responsible for serving on the committees tasked with drafting said 
regulations. Additionally, the Regulations assume that between ORES and the Applicant all 
relevant data related to a project will be gathered. §900-8.3(c)(6) notes that the completeness of 
an application as defined in this part shall not be an issue for adjudication. This is problematic 
especially in rural areas where nonprofits like OCCA and its partner organization the Otsego 
Land Trust both have key datasets that could improve ORES’ ability to review the environmental 
impacts of a proposed project. For example, the Otsego Land Trust possesses data evaluating the 
conservation value of land within Otsego County. OCCA possesses a geospatial model 
evaluating the suitability of each 100 square-meter block of land in Otsego County for 
agriculture. The data gathering and review process especially in regard to large-scale 
development projects is meant to be collaborative and iterative. Limiting the ability of local 
governments and intervenors to challenge the completeness of an application diminishes the 
ability of intervenors to participate meaningfully in the project review process.  
 
It is worth noting that other environmental review processes such as the New York State 
Environmental Quality Review Act (SEQRA) have evolved to allow public comment at every 
stage of project review. Empowering the public to comment during every stage of project review 
will only serve to strengthen the final application that is considered by ORES. As such, OCCA 
recommends that the Regulations to be amended to strike §900-8.3(c)(6) and allow an additional 
60 day comment period where intervenors can comment on the completeness of an application.  
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November 16, 2020 

 

Houtan Moaveni, Deputy Director 

Office of Renewable Energy Siting 

NYS Energy Research and Development Authority (NYSERDA) 

17 Columbia Circle, Albany, NY 12203 

1-518-862-1090 x3016 

siting@nyserda.ny.gov 

 

Dear Mr. Moaveni, 

 

On behalf of the signing members of the Federation of Monroe County Environmentalists, I 

am submitting the following August 2020 letter as our comments on the draft renewable 

energy siting regulations (Chapter XVIII Title 19 (Subparts 900-1 – 900-5; 900-7 – 900-14). 

 

Thank you for your consideration.  

        (This comment submitted via http://ores.ny.commentinput.com/?id=3NhHK) 

 

Sincerely, 

 

Sally Howard, Rochester NY,  fmce.org@gmail.com 

 

Enclosure: Recommendations for the NYS Office of Renewable Energy Siting Standards and 

Conditions 

 

CC:  Secretary to the Commission: 
Hon. Michelle L. Phillips 
Secretary to the Commission 
New York State Public Service Commission 
Empire State Plaza 
Agency Building 3 
Albany, NY 12223-1350 
Phone: (518) 474-6530 
Fax: (518) 474-9842 
Email: secretary@dps.ny.gov 

http://ores.ny.commentinput.com/?id=3NhHK
mailto:secretary@dps.ny.gov
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RESUBMITTED on November 16, 2020 as COMMENTS on draft renewable energy siting regulations 

(Chapter XVIII Title 19 (Subparts 900-1 – 900-5; 900-7 – 900-14). 

August 18, 2020 

 

Houtan Moaveni, Deputy Director 

Office of Renewable Energy Siting 

NYS Energy Research and Development Authority (NYSERDA) 

17 Columbia Circle, Albany, NY 12203 

1-518-862-1090 x3016 

siting@nyserda.ny.gov 

 

Dear Mr. Moaveni, 

  

We write in regard to the forthcoming uniform standards and conditions for major 

renewable energy facilities in New York State. As members of the Federation of Monroe 

County Environmentalists, a grassroots group of citizens in the Western/Finger Lakes region 

of New York, many of us have decades of experience collaborating on a diverse array of 

environmental issues. We want to voice our hopes and concerns for the forthcoming 

standards. 

 

We recognize the utmost importance of mitigating climate change and developing a more 

sustainable energy system in New York State. In this regard, we acknowledge the hope that 

the new standards will help accelerate the creation of a sustainable, socially just energy 

system that has a lighter impact on the climate and on the environment as a whole. We, too, 

hope that such an energy system can come about. Additionally, we acknowledge the efforts 

of the Office of Renewable Energy Siting and the other state agencies who are working on 

the new standards, knowing that there are many considerations to take into account. 

 

We emphasize the importance of developing standards that address impacts to the climate, 

environment, and society as a whole but also to each individual locality.  The Climate 

Leadership and Community Protection Act (CLCPA) was conceived to reduce greenhouse gas 

emissions as well as protect New Yorkers and our natural environment from the negative 

impacts of climate change.  It is also important to recognize that different natural systems 
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can also mitigate impacts of climate change (such as forests sequestering carbon and 

wetlands absorbing floodwaters).  Therefore, the forthcoming standards must work towards 

not just electrical generating capacity, but towards the ultimate goal of reducing the 

negative impacts of climate change -- without reducing the work of these natural systems, 

and without creating additional negative impacts.  Taking the time to develop good 

standards now will save time and money in the future (whether in litigation costs, project 

delays, or mitigation of project effects) and will move us more quickly towards a socially just, 

environmentally sustainable, zero-emissions economy. As a comparison, the SEQR for 

fracking took seven years. (We are not suggesting that the current process take that long but 

that care in the development of standards and conditions is crucial to moving towards our 

goals.) Addressing the impacts of climate change more holistically is also in line with our 

priorities as an organization, which are land use, water and Great Lakes, climate change, 

energy, and parks. 

 

In light of these statements, we feel that the standards must address all of the 

environmental and social impacts outlined in the Article 10 Application Requirements. For 

each of these areas, subject experts should be consulted and their recommendations 

followed closely. Please see the document below, which details areas of particular concern, 

including: 

1.  Public involvement 

2.  Land use 

3.  Consistency with energy planning objectives 

4.  Noise and Vibration 

5.  Cultural Resources 

6.  Terrestrial Ecology and Wetlands 

7.  Water Resources and Aquatic Ecology 

8.  Visual Impacts 

9.  Socio-Economic Impacts 

10.   Alternatives to Renewable Energy Projects 

 

We welcome an opportunity to meet with you to answer any questions, provide assistance, 

or further discuss the recommendations outlined below.  

 

We can be contacted via our organization’s: 

Email address (fmce.org@gmail.com) 

Website (https://www.fmce.org/contact-us.html) 
Postal mail (348 Ripplewood Drive, Rochester NY 14616) 

 

mailto:fmce.org@gmail.com
https://www.fmce.org/contact-us.html
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Thank you again for the important work you are doing. 

 
Please see the Recommendations for the NYS Office of Renewable Energy Siting Standards 

and Conditions following the signatory list. We look forward to hearing from you. 

 

Sincerely, 

 

Janet J. Glocker, W. Henrietta, NY,  janetglocker@gmail.com 

Carol Hinkelman, Rochester, NY,  carolhroc@gmail.com 

Sally Howard, Rochester NY,  fmce.org@gmail.com 

Kate Kremer, Rochester, NY,  kremer@rochester.rr.com 

Casssandra Petsos, Rochester, NY 

Elizabeth Pixley, Rochester, NY,  eypixley@gmail.com 

Susan Pixley, Fairport, NY,  susanbpixley@gmail.com 

Jack Schroeder, Rochester, NY 

Alice Sokolow, Penfield, NY 

 

Enclosure: Recommendations for the NYS Office of Renewable Energy Siting Standards and 

Conditions 

 

CC: 
 

 

Secretary to the Commission: 
Hon. Michelle L. Phillips 
Secretary to the Commission 
New York State Public Service Commission 
Empire State Plaza 
Agency Building 3 
Albany, NY 12223-1350 
Phone: (518) 474-6530 
Fax: (518) 474-9842 
Email: secretary@dps.ny.gov 
 

 

Public Affairs Office:  
James Denn 
Public Information Officer 
New York State Public Service Commission 
Empire State Plaza 
Agency Building 3 
Albany, NY 12223-1350 
Phone: (518) 474-7080 
Fax: (518) 474-0421 
Email: james.denn@dps.ny.gov 
 

 

mailto:secretary@dps.ny.gov
mailto:james.denn@dps.ny.gov
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CC: 
 

 

Siting Board Members: 
 
John B. Rhodes 
Siting Board Chair 
CEO 
NYS Department of Public Service 
Empire State Plaza 
Agency Building 3 
Albany, NY 12223-1350 
Email: john.rhodes@dps.ny.gov 
 

 
 
Eric Gertler 
Acting Commissioner, 
President & CEO-designate 
NYS Empire State Development 
633 Third Avenue  
New York, NY 10017 
Email: president@esd.ny.gov  
 

Richard L. Kauffman 
Chair 
NYS Energy Research and 
Development Authority (NYSERDA) 
17 Columbia Circle 
Albany, NY 
518-862-1090 
866-NYSERDA (Toll Free) 
Fax: 518-862-1091 
Email: info@nyserda.ny.gov 
 

Basil Seggos  
Commissioner 
New York State Department of 
Environmental Conservation 
625 Broadway 
Albany, NY 12233-1011 
518-402-8545 
Email via: 
http://www.dec.ny.gov/about/407.html 
 

Howard A. Zucker, M.D., J.D. 
Commissioner 
NYS Department of Health 
Corning Tower 
Empire State Plaza, 
Albany, NY 12237 
Email: howard.zucker@health.ny.gov 
 

 

 
 
 
 
 
 

mailto:john.rhodes@dps.ny.gov
mailto:president@esd.ny.gov
http://www.dec.ny.gov/about/407.html
mailto:howard.zucker@health.ny.gov
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Recommendations for the NYS Office of Renewable Energy 

Siting Standards and Conditions 

 

Public Involvement in Application Consideration 

The strong public involvement in many Article 10 siting processes is a testament to the 

importance of project impacts to local communities. In addition to early, impactful, and 

sustained public involvement in developing the standards, we feel that a standard should exist 

that mandates public involvement, including the following: 

● Require the developer to meet with elected officials, municipal governments, and 

community groups that are especially concerned about the project, and incorporate 

responses to their concerns into the project application. 

● Require the developer to spend a minimum of two days in informal gathering places 

near the project site to listen to citizens’ input. This should occur early on -- but after 

publicizing detailed project maps and project description -- and the developer should 

address citizens’ hopes and concerns within the project. A guide to this process can be 

found here: http://www.jkagroup.com/methods/discovery.htm  

● Require the developer to be very visible to the community and easily accessible and 

responsive. 

● Require the developer to publicize a detailed description of the project and update 

community members accordingly. 

● Require a public written record of process and project, maintaining all public access 

before, during and AFTER build. 

  

The Accelerated Renewable Energy Growth and Community Benefit Act (the Act) does not 

include public involvement prior to the application so we request that a standard for early 

engagement be established and becomes part of the application. The goal of this engagement 

could be to ensure that the stakeholders have been heard and are knowledgeable and prepared 

to comment during the 60 day public comment window.    All of this should happen before the 

project is approved. Additionally, the public should be promptly updated as to how a project 

scored in meeting these standards, and be given ample time to comment, before a project is 

approved. 
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Land Use 

Project location is one of the most important determinants of environmental and social impacts 

of a project. Land use standards should put high priority on protecting the following areas, with 

setbacks that reduce or eliminate impacts and are based on independent scientific studies: 

● Large areas of healthy and special ecosystems 

● Forests (which are already sequestering both carbon and flood waters), especially 

mature forests and woodlands  

● Water resources (aquifers, lakes, streams, and wetlands)  

● Prime agricultural land – the state may want to use USDA soil surveys 

(https://www.nrcs.usda.gov/wps/portal/nrcs/surveylist/soils/survey/state/?stateId=NY) 

to help identify prime agricultural land. Additionally, the likelihood and potential risks of 

expecting solar projects to return to productive farmland must be adequately studied 

and determined. 

● Agricultural buffer zones (Wildlife flourishes in these areas.) 

● Public parkland – parkland should be protected from the electrical, visual and noise 

impacts of power generating. 

● Nature preserves 

● Wildlife corridors 

● Migration flyways and ridge lines 

● Breeding grounds 

● Human communities, especially environmental justice communities or communities that 

are already disadvantaged in some way. All communities should be protected for safety 

as well as quality of life, which can be found in the sustainable land use and 

comprehensive plans of their respective communities. 

 

Additionally, we recommend that the standards encourage siting on the following land types if 

not located near residences, depending on the safety impacts, environmental impacts, social 

impacts, and generating capacity: 

● Brownfields 

● Industrial or commercial locations, especially properties with large roof areas 

● Locations with low transmission distances to the end users 

● Covered-over landfills that are determined nontoxic and stable. 

● Highway corridors 

● Parking lots 

● Fallow farmland in poor soils 

  

 

To achieve this, we recommend that the state: 

https://www.nrcs.usda.gov/wps/portal/nrcs/surveylist/soils/survey/state/?stateId=NY
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● Encourage towns to designate where they want to encourage renewables development 

based on local needs and plans.  

● Conduct studies to identify sites that are environmentally suitable for project 

development, based on the recommendations of environmental experts.  

● Conduct studies that explore the efficacy, efficiency and reliability of mega kilowatt 

projects vs. dispersed power production in available noncontinuous sites. 

● Identify sensitive and important ecosystems and sites, and exclude these sites from 

consideration from project siting. In addition to protecting communities and 

ecosystems, we hope that this approach will save time and resources for project 

developers and the state in the long run. 

● Establish a scoring system that accounts for the burdens and benefits of hosting a 

project (or multiple projects) in a particular site. This scoring system should account for 

environmental, social, and economic impacts, the project generating capacity, and the 

proximity to the actual usage. Land use should be a major factor. 

● Establish adequate setbacks for protected areas, in addition to avoiding project 

construction on those protected areas. 

 

Consistency with Energy Planning Objectives 

The Climate Leadership and Community Protection Act outlines the importance of reducing 

greenhouse gas emissions to mitigate climate change, and outlines targets for doing so. In line 

with this objective, we strongly request the following measures: 

 

● Projects should result in a net decrease of greenhouse gas emissions, from project 

construction through project re- or decommissioning, compared to emissions if the 

project had not occurred. This calculation should use the state’s projected energy mix, 

as well as local sustainability plans, as a basis for estimates. 

● The net energy available to end users and municipal project sponsors as a result of the 

project must be significantly greater than the amount of energy used throughout the life 

cycle of the project.  

● A significant portion of the energy produced by the project should replace fossil fuels. 

This must take into account (a) To what extent the energy produced by the project will 

actually replace fossil fuels, vs. to what extent it will be additional energy added to the 

grid and (b) Which types of energy production the project will replace (e.g. hydro, 

natural gas, nuclear, other renewables), given the projected energy mix on the grid in a 

given geographic area, including the implementation footprint.  

● A standard should be developed that requires the developer to document the 

calculation of these items and present them in a manner that the public can understand 

in the application. 
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Additionally, calculations on greenhouse gas emissions and energy savings should take into 

account: 

● The entire life cycle of the project, including site alterations in preparation for the 

projects (e.g. removing trees), extraction of products to build the renewable energy 

projects, site maintenance, construction of the project and transmission corridors, 

transmission of generated electricity, decommissioning, and any other necessary steps.  

● A realistic estimate of generating capacity, subtracting energy that is likely to be (a) not 

generated during safety shutdowns (for wildlife migrations, storms, etc.) , (b) lost in the 

transmission distance to the large population centers, (c) used to build, maintain, and 

decommission the project and accompanying features over the life cycle of the project, 

and (d) any other energy used or lost. 

● The transmission capacity for the energy produced by the project. 

 

To do otherwise would be against the goals of mitigating climate change and creating a more 

sustainable energy system. 

 

Noise and Vibration 

Noise pollution is a significant and growing environmental concern.  Industrial wind turbines 

produce sound and infrasound that can lead to sleep loss, health impacts, nuisances, and other 

impacts for people in their vicinity. Conservative standards can minimize these impacts and 

reduce citizen complaints and lawsuits. We therefore recommend the following: 

● Noise standards should utilize published acoustic standards, not industry/developer 

standards. 

● Noise standards should use the WHO 2018 Environmental Noise Guidelines and 

standards as stated by the March 16, 2020 letter to NYS PSC Secretary Michelle Phillips 

by NYS Department of Health Senior Attorney William Sacks in the Alle Catt case. (Note 

that Article 10 case decisions did not have the most currently available studies and 

information regarding sound levels, and therefore must not determine the standards.  

Studies are emerging annually, and a number of the Article 10 projects were approved 

prior to the WHO 2018 Guidelines.) See https://www.euro.who.int/en/health-

topics/environment-and-health/noise/publications/2018/environmental-noise-

guidelines-for-the-european-region-2018  for more information. 

● Noise standards should be set for state, federal and local parks, wilderness areas and 

other natural areas, and they should be evaluated by sensitive receptors at their 

boundaries.   

https://www.euro.who.int/en/health-topics/environment-and-health/noise/publications/2018/environmental-noise-guidelines-for-the-european-region-2018
https://www.euro.who.int/en/health-topics/environment-and-health/noise/publications/2018/environmental-noise-guidelines-for-the-european-region-2018
https://www.euro.who.int/en/health-topics/environment-and-health/noise/publications/2018/environmental-noise-guidelines-for-the-european-region-2018
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● Noise standards must include limits for individual sound events as well as average sound 

levels.  Averages can mask individual high sound events.  People are disturbed and 

awoken by loud sounds, not by average sound levels. 

● Noise standards should be compatible with the DEC document “Assessing and 

Mitigating Noise Impacts.” (See https://www.dec.ny.gov/regulations/2374.html.) In 

particular, sound pressure level increases must be limited to 6 dB, as set forth in DEC 

guidance.  

 

New York State does not have large tracts of land without residential uses.  This does not mean 

that we can sacrifice protective sound and infrasound standards so as to “fit” the industrial 

wind projects into regions where they will cause disruption, annoyance and give rise to local 

opposition.  Given the limited locations for this type of renewable generation to be 

appropriately sited, it may be advantageous to preselect areas suitable to this type of 

development. 

 

Cultural Resources 

Standards should mandate that important cultural resources be preserved. Special 

consideration should be given to cultural resources identified by the community, including 

indigenous communities and disadvantaged communities. 

 

Alternatives to Renewable Energy Projects 

The goal of the CLCPA is to create an energy system that mitigates the negative effects of 

climate change. While building renewable energy capacity is one potential way to do this, other 

alternatives, including new technologies and reduction of power usage through conservation 

efforts (e.g. “Negawatts”), should be evaluated as possible alternatives within the standards. 

Many times, utilizing these alternatives results in even greater reductions in energy use and 

greenhouse gas emissions. Additionally, if each community was responsible for reducing their 

own energy footprint by a given amount, this might be a more effective and just way to reach 

our energy goals. 

 

Terrestrial Ecology and Wetlands 

● As stated above, mature forests and woodlands are increasingly important in carbon 

reductions as well as for wildlife. These areas should be not be used for utility scale wind 

and solar projects. If they are, a negative score for loss of GHG sequestering and 

floodwater capture capacity, etc. should be applied against the project. 

● Projects should not be sited on agricultural buffer zones, as wildlife flourish in these 

locations. 

https://www.dec.ny.gov/regulations/2374.html
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● Standards must be based on the well-established fact that for bird mortality, proper 

siting is the only proven form of mitigation.  Standards must give weight not only to 

population level impacts for a particular species, but also to cumulative impacts 

(consider the impact of all desired renewable projects) and quantitative mortality (ie: 

killing of large quantities of birds, bats and raptors) particularly in migratory corridors.  

Avian migration standards should be used as a starting point. 

● There have been studies that show that large-scale renewable energy facilities can have 

an impact on local temperatures. This should be considered in the standards. 

 

Water Resources and Aquatic Ecology 

● As stated above, projects should not be sited on agricultural or streambank buffer 

zones, as these sites are crucial for healthy streams. 

 

Visual Impacts 

● Light pollution is a growing problem for birds and insects.  Radar-detected lighting will 

keep skies dark and is a Best Management Practice, and it should be mandatory for all 

industrial wind projects. The technology is available.  

● Solar projects should be visually screened and positive project points should be given for 

dividing projects into smaller tracts of land, which not only reduce visual impacts, but 

leave buffer zones and woodlands/forests intact. 

● View shed disturbance should be kept away from special scenic areas, in accordance 

with the NYSDEC 2019 Visual Guidelines. 

● The viewshed for solar panels must be considered closely, especially as it may affect 

pastoral views from scenic highways. 

● NYS Department of Environmental Conservation 2019 Visual Guidelines should be 

followed. (See https://www.dec.ny.gov/regulations/2374.html 
● Local Comprehensive Plans should be upheld. 

 

Socioeconomic Effects 

● Electrical facility safety regulations should be set by the appropriate agency in the state 

of New York, such that private property is protected at the same level as public 

property. 

● The materials being used to build renewable energy systems must be responsibly, 

safely, and sustainably sourced. 

● The changes proposed in SEQR should have a non-negative socio-economic impact on 

the individual communities (including property value), not just on the State. 

● Most of the knowledge about the local socio-economic effects of a project rests with 

local communities. Therefore, community members must have buy-in to the projects 

https://www.dec.ny.gov/regulations/2374.html
https://www.dec.ny.gov/regulations/2374.html
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built in their community and have the opportunity to write and approve a Host 

Community Agreement. 

● Prohibit economic taxes, tariffs, fees, or payments for non-production of energy. 

 

Additional Considerations 

● Generic Environmental Impact Statement (GEIS) – A GEIS should be written to evaluate 

the impact of each renewable technology and of the regional and combined 

environmental impact of the entire renewables buildout.   As technologies change, the 

EIS should be updated using a Supplemental GEIS. 

● State Environmental Quality Review (SEQR) - Require a full detailed SEQR for NYS as a 

whole, as well as each of its 11 Regional Areas of Sustainability, including the protection 

of Public Health and Safety; comparable to the SEQR for Hydrofracking. 

● Public involvement in standards development – It is essential that communities be given 

ample opportunity for early engagement in these standards, at a time when major 

revisions can still be made. State officials are encouraged to take time to listen to 

citizens’ concerns in informal settings, before the standards are written. Engagement 

should include elected officials, municipalities, community groups, and citizens. The 

process for developing the standards should be publicized with ongoing updates.  

Questions and issues raised in comments should be addressed as promptly as possible. 

Hearings should be held in regions where projects are likely to be sited, so that local 

communities have a strong voice. 

● Article 10 Lessons - Many hearings have been held and experts have testified under the 

Article 10 process. Lessons learned should be incorporated into the new Siting 

Standards. 

● Updates to Siting Standards - Standards should constantly be renewed as technology 

and the results of new studies are released. 

● Expert involvement – Independent and varied experts should be employed or consulted 

in developing standards for all environmental and social impacts outlined in Article 10. 

These expert recommendations should be followed as closely as possible. Where 

available, already-existing standards developed by experts should be followed, although 

consultations are still recommended to obtain the most up-to-date information. The 

state should not rely on energy industries, which have a serious conflict of interest, to 

supply data about project impacts. 

● Great Lakes - Recent NYSERDA and New York Department of Public Service documents 

have indicated the intent to install industrial wind turbines in Lakes Ontario and Erie to 

meet CLCPA goals.  These lakes are 60 miles across at the widest point and are the 

smallest of the Great Lakes.  Lakes Ontario and Erie have been designated as the two 

most stressed of the Great Lakes by the Great Lakes Environmental Assessment and 
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Mapping Project (GLEAM).  https://www.circleofblue.org/2012/world/great-lakes-map-

shows-greatest-stress-in-lakes-erie-and-ontario/  The Great Lakes as a whole supply 20% 

of the world's fresh water and this study released in 2012 highlighted some major 

concerns.  The Great Lakes Restoration Initiative has invested three hundred million 

dollars per year over the past 10 years into restoring and protecting the Great Lakes 

Basin.  It is crucial that new stressors on the lakes be limited.  FMCE requests that 

implementing the public trust doctrine and laws that protect all users of the lakes, 

including the wildlife and environment, be adhered to when making decisions regarding 

additional Great Lakes uses and impacts, including installation of industrial renewables 

to meet the CLCPA.   https://forloveofwater.org/programs/public-trust-

education/#:~:text=Dating%20back%20to%20Roman%20times,fishing%2C%20swimmin

g%2C%20navigation%2C%20and  Potential negative impacts include but are not limited 

to migrating bird and bat mortality, lake turbidity impacting fish and drinking water, 

releasing contaminated sediments, and impacts on endangered species and lake 

sturgeon populations. 

 

### 

https://www.circleofblue.org/2012/world/great-lakes-map-shows-greatest-stress-in-lakes-erie-and-ontario/
https://www.circleofblue.org/2012/world/great-lakes-map-shows-greatest-stress-in-lakes-erie-and-ontario/
https://forloveofwater.org/programs/public-trust-education/#:~:text=Dating%20back%20to%20Roman%20times,fishing%2C%20swimming%2C%20navigation%2C%20and
https://forloveofwater.org/programs/public-trust-education/#:~:text=Dating%20back%20to%20Roman%20times,fishing%2C%20swimming%2C%20navigation%2C%20and
https://forloveofwater.org/programs/public-trust-education/#:~:text=Dating%20back%20to%20Roman%20times,fishing%2C%20swimming%2C%20navigation%2C%20and
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Executive Director 
Office of Renewable Energy Siting 
New York State Energy Research and Development Authority 
17 Columbia Circle 
Albany, NY 12203-6399 
 
RE: Proposed rules and regulations for the Office of Renewable Energy Siting to implement the 
Accelerated Renewable Energy Growth and Community Benefit Act. 
 
Dear Director, 
 
Ducks Unlimited (DU) is a nonprofit 501(c)(3) organization, founded in 1937 by concerned and forward-
thinking conservationists. Today, DU represents a broad constituency of almost one million 
conservation-minded supporters from across the political and economic spectrum. As the largest 
wetlands and waterfowl conservation organization in the world, our mission is to conserve, restore, and 
manage wetlands and associated habitats for North America's waterfowl. DU also recognizes that these 
wetlands benefit more than 900 species of wildlife and, perhaps most importantly, the people who 
enjoy and value them. DU has protected, restored or enhanced more than 14.5 million acres of wetland 
and associated upland habitat in North America through our voluntary, incentive-based public-private 
partnership model. In New York alone we have conserved more than 60,000 acres of habitat and 
invested $41.6 million into the state’s landscape.  
 
We appreciate the opportunity to comment on the proposed regulations from the Office of Renewable 
Energy Siting (ORES) to implement the Accelerated Renewable Energy Act. While we commend ORES for 
proposing a permitting system that minimizes red tape and could lead to a growth in renewable energy 
usage, we are concerned with certain parts of the proposed rules. As a science-based organization 
focused on waterfowl, we are primarily concerned with the lack of attention paid to migratory birds 
and other non-listed species during the permit application process. Among other areas of concern are 
the accelerated timeline and automatic permit approval contingencies that could circumvent the 
necessary scientific reviews for permitting such large projects. We also have concerns with the lack of  
post-construction bird and wildlife species mortality monitoring.  Finally, while we appreciate the 
inclusion of a mitigation strategy where necessary, we believe there is a lost opportunity to recognize 
an in-lieu fee structure that will lead to lower costs for permittees while simultaneously increasing the 
habitat value of mitigation sites.  
 
We believe with making some changes to the regulations, and including some new pathways for 
applicants to more efficiently mitigate their unavoidable impacts, these regulations can help New York 
state reach their renewable energy goals without significantly damaging or negatively impacting bird 
and other wildlife species at project sites while ensuring adequate time for scientific reviews of 
proposed sites. Below are some of our primary concerns in detail:  
 
 



Migratory Birds and Non-listed Species 
We think it’s important that the permit application process requires a survey of the sites impacts on 
threatened and endangered wildlife species. However, we are very concerned with the lack of focus on 
non-listed species and migratory birds in particular. Though many species of migratory birds and 
waterfowl are not on threatened or endangered species lists, they are extremely important both for the 
ecosystem and as part of the cultural landscape. Additionally, migratory waterfowl are sensitive to 
changes to their habitat along their historically utilized migratory flyways and bird populations can be 
severely impacted by alterations to this habitat. Scientific reports have indicated over the last 50 years 
we have lost 1 in 4 birds, including both threatened and non-listed species. If potential impacts to all 
bird species in conjunction with critical bird habitat and migratory corridors are not considered or 
reviewed as part of a permit application, there is a real risk that migratory bird species could be 
negatively impacted by improperly sited and permitted projects. It is critical that areas with 
concentrated migratory bird corridors be maintained, therefore we recommend the inclusion of 
language that considers impacts to all migratory birds and their migratory corridors and the need for 
avoidance and mitigation for unavoidable impacts. Assessment of the presence and potential risks will 
be most effective if they are conducted very early in the planning process when changes can still be 
made without major conflict.  
 
Post-Construction Species Mortality Reporting 
As there is evidence that renewable energy projects, such as wind turbines, can lead to significant bird 
mortality, it is important that any permit application should not only include data to that effect but also, 
if approved, a permittee must monitor future fatalities of birds and other wildlife caused by construction 
and operation of these projects. Understanding the real impacts of these projects will allow wildlife 
managers and the public to understand the true cost (if any) that these renewable energy projects have 
on birds and migratory birds in particular. Preliminary studies have shown that wind turbines can have a 
negative impact on migratory birds as they travel through important migration corridors and may even 
result in altered paths of travel. If sited in the path of these migration corridors, renewable energy 
projects could lead to high bird mortality and other unintended consequences and these impacts need 
to be monitored to inform future energy developments.  
  
Mitigation 
Mitigation is an important component to balance the renewable energy needs of a state while also 
protecting the critical wildlife habitat that is impacted by these projects. Though helpful to include a 
mitigation banking approach in the proposed regulations, we believe there is a lost opportunity to 
recognize In-Lieu Fee (ILF) programs as a successful alternative to the applicant responsible mitigation 
option. A more robust mitigation framework will ensure that applicants whose projects will cause 
unavoidable impacts to the landscape have a clear and cost-effective method to mitigate their damages. 
By ensuring they can participate in a mitigation bank or ILF program through a third party, important 
ecological benefits can be gained such as consolidation of impacts into larger more sustainable projects 
protected by more robust site protection mechanisms. It is widely known that consolidated impacts at 
larger bank and ILF sites have advantages from a cost, transfer of liability, and ecological perspective. 
However, to maximize the usefulness of banking resources already deployed on the landscape, it would 
be advantageous to integrate performance standards of state wetland impacts with those already 
required of banks and ILF’s developed for federal impacts.   
 
Accelerated Timeline and Automatic Approval 
Though we understand the need for a streamlined process to permit renewable energy projects, the 
timelines and automatic approvals proposed may not allow for necessary agency coordination to 



perform other important reviews such as archeo-sensitive reviews, endangered species consultation, 
NEPA, etc. The timelines to submit all the required information and the timeline for the permits to be 
reviewed and processed are too truncated and could lead to the permitting of projects that do not meet 
rigorous environmental standards. The automatic approval of permits if the applicant does not have a 
decision within the specified amount of time is also very concerning. With the high workload already 
affecting state agencies, this automatic approval of permits could lead to many irresponsible or 
unacceptable levels of negative impact if a project gets permitted. While we understand the need to 
quickly approve renewable energy projects, this should not come at the expense of the habitat and 
wildlife species that are critical to New York’s landscape and people.  
 
We want to thank you again for the opportunity to comment on the new proposed regulations. We 
believe with some alterations these regulations can fulfill both the renewable energy goals set by the 
Governor and desired by the people of New York while being responsible with respect to protecting 
critical bird habitat and species. As ORES goes through these comments and integrates suggested 
changes, we would like to offer our help in designing the rules to make them amenable to all parties 
involved. Thank you,  
 
Sincerely 
 
Sarah Fleming 
Director of Conservation Programs 
Ducks Unlimited Great Lakes/Atlantic Region 
 
Patrick Raney 
Manager of Conservation Services 
Ducks Unlimited Great Lakes/Atlantic Region  
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December 2, 2020 
Filed Electronically 
Houtan Moaveni  
Deputy Director  
New York State Office of Renewable Energy Siting  
99 Washington Avenue 
Albany, NY 12231-0001 
 
Re: Proposed Office of Renewable Energy Siting Regulations, Addition of Subparts 900-1 
through 900-5 and 900-7 through 900-14 to Title 19 NYCRR (I.D. No. DOS-37-20-00015-P) 
 
Deputy Director Moaveni: 

The Renewable Energy Legal Defense Initiative (RELDI) submits these comments on the Office 
of Renewable Energy Siting’s (ORES) draft regulations pursuant to the Accelerated Renewable 
Energy Growth and Community Benefit Act, Chapter XVIII, Title 19 of NYCRR, Subparts 900-
1 through 900-5 and 900-7 through 900-14. RELDI is a joint effort of the Sabin Center for 
Climate Change Law and the law firm of Arnold & Porter Kaye Scholer LLP to provide pro 
bono legal representation to individuals and grassroots groups who support renewable energy 
facilities in their communities. RELDI submits these comments on behalf of the undersigned 
New Yorkers who want to welcome renewable energy facilities into their communities, and who 
are in favor of expediting renewable energy projects throughout New York. 

The Climate Leadership and Community Protection Act (CLCPA) provides that a minimum of 
70% of statewide electric generation must be supplied by renewable energy by 2030, and that 
100% be derived from zero-emission sources by 2040.1 The CLCPA also requires the 
development of at least 6,000 megawatts of solar energy by 2025 and 9,000 megawatts of 
offshore wind electricity generation by 2035.2  The attached report commissioned by NYSERDA 
shows that by 2050, New York will need far more than this to meet the CLCPA’s targets for 
emissions reductions: at least 45,900 megawatts of solar energy, 8,900 megawatts of land-based 
wind, and 15,500 megawatts of offshore wind.3 Meeting the CLCPA mandates depends on the 
rapid and large-scale deployment of renewable energy capacity across the state. Many farmers 
and other landowners wish to participate in that effort, both because they are concerned about the 
effects of climate change, and because leasing or selling land to a renewable energy developer 
                                                
1 NY PUB. SERV. LAW 66-p(2)(a), (b). 
2 Id. § 66-p(5). 
3 ENERGY+ENVIRONMENTAL ECONOMICS, NEW YORK STATE DECARBONIZATION PATHWAYS 
ANALYSIS: SUMMARY OF DRAFT FINDINGS 14 (June 24, 2020). 
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can bring in much-needed income when making a sustainable living through agriculture alone 
has become untenable.4 

However, local zoning restrictions can be a barrier to renewable energy development, even 
where proposed facilities enjoy broad favorability. For example, in 2019 the Town of Coxsackie 
enacted solar regulations that effectively block the Flint Mine Solar facility proposed to be 
located in Coxsackie and Athens,5 despite widespread community support for the project.6 

The Accelerated Renewable Energy Growth and Community Benefit Act recognizes and seeks to 
address this problem by allowing ORES to “elect not to apply, in whole or in part, any local law 
or ordinance which would otherwise be applicable if it makes a finding that, as applied to the 
proposed major renewable energy facility, it is unreasonably burdensome in view of the CLCPA 
targets and the environmental benefits of the proposed major renewable energy facility.”7 The 
proposed ORES regulations would allow an applicant to request that ORES waive a local 
substantive requirement on one of three grounds: 1) technological limitations make compliance 
technically impossible, impractical or otherwise unreasonable; 2) the costs to consumers 
outweigh the benefits of applying the local substantive requirement; or 3) the needs of consumers 
outweigh the impacts on the community of refusing to apply the local substantive requirement.8 

                                                
4 See, e.g., Application of Flint Mine Solar LLC for a Certificate of Environmental Compatibility 
and Public Need Pursuant to Article 10, 18-F-0087 (N.Y.P.S.C.), Comments of Linda and Frank 
Drewello, available at https://on.ny.gov/2JwDGP1 (“Like many of our neighbors, we have been 
looking for another source of income, because we are no longer able to scrape a living from 
farming this poor soil” and noting that solar energy will reduce emissions from the use of fossil 
fuels); Application of Horseshoe Solar LLC for a Certificate of Environmental Compatibility and 
Public Need Pursuant to Article 10, 18-F-0633 (N.Y.P.S.C.), Comments of Suzanne Stokoe, 
available at https://on.ny.gov/2TQIUal (“This clean, renewable energy will add diversity of 
income much needed by farmers.”).  
5 See Friends of Flint Mine Solar v. Town Board of Coxsackie, No. 19-0216 (N.Y. Sup. Ct. Sept. 
13, 2019) at 12.  
6 For example, every Coxsackie resident who participated in a public statement hearing held on 
the Flint Mine Solar Facility pursuant to Article 10 voiced support for the project. See generally 
Application of Flint Mine Solar LLC for a Certificate of Environmental Compatibility and Public 
Need Pursuant to Article 10, 18-F-0087 (N.Y.P.S.C.), Public Statement Hearing Transcripts, Oct. 
22, 2020 at 1pm and 6pm, available at https://on.ny.gov/3lrBLJE, https://on.ny.gov/32EhUzI. 
Many residents of Coxsackie and Athens have also submitted written comments to the Siting 
Board in favor of the project. See, e.g. Application of Flint Mine Solar LLC for a Certificate of 
Environmental Compatibility and Public Need Pursuant to Article 10, 18-F-0087 (N.Y.P.S.C.), 
Comments of Victoria Fiorelli, Isiah Garvey, Eamony Donnelly, Dominick Leo, Frank and Linda 
Drewello, Alex Agovino, Benjamin Oringer, Nicholas Oringer, Helen Meier and Others, Diane 
Oringer, Giuseppe Multari, available at https://on.ny.gov/3kWhzzi.  
7 NY EXEC. § 94-c(5)(e). 
8 Proposed 19 NYCRR§ 900-2.25(c).  
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We encourage ORES, in the final regulations, to also allow an applicant to request a waiver on 
the ground that the environmental benefits of the proposed project outweigh the impacts of not 
applying the local substantive requirement, in light of the CLCPA’s renewable energy mandates. 
Providing such an option would be consistent with both the language and the spirit of the 
Accelerated Renewable Energy Growth and Community Benefit Act, and would facilitate the 
rapid scaling up of renewable energy capacity that must occur for New York to meet its 
extremely ambitious targets.  

We also ask ORES to reject any calls to make substantive siting standards more stringent due to 
unfounded concerns about the impacts of wind and solar energy development on local residents. 
For example, to guard against any possibility that a falling wind turbine would land on a nearby 
residence, substation, or other structure, any setback greater than the turbine height is sufficient; 
ORES’s proposed setbacks provide ample protection to the host communities’ property and 
safety. While larger setbacks have been adopted by some New York towns, they merely frustrate 
efforts to develop renewable energy with no public health or safety justification. We encourage 
ORES to ensure that the final standards will promote, rather than hamstring, the safe and sensible 
siting of wind and solar energy facilities in New York State.  

Thank you very much for your time and consideration.  

Sincerely,  

 

Hillary Aidun 
Climate Law Fellow 
Sabin Center for Climate Change Law 
Columbia Law School 
hwa2108@columbia.edu  

 

On behalf of:9  

Win With Wind  
Friends of Flint Mine Solar  
Supporters of Horseshoe Solar  
Carrie H. and William D. McCausland (Portland, NY) 
Jeremy Verratti (Gasport, NY) 
Ed Browka (Verona, NY)  
 

                                                
9 The listed entities have authorized the filing of this letter on their behalf, but the undersigned 
attorney does not have an attorney-client relationship with all of them. 
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New York State 

Decarbonization Pathways Analysis



Analysis Overview

2

 NYSERDA engaged E3 to develop a strategic analysis of New York’s decarbonization 
opportunities. This ongoing analytic work, initiated prior to the passage of the 
CLCPA, has modeled existing policies and explored additional actions needed to 
reach the State’s 2030 and 2050 targets and provides a starting point to inform the 
work of the Climate Action Council

 E3 reviewed the literature on deep decarbonization and highly renewable energy 
systems and gained additional insights from discussions with leading subject matter 
experts

 Further work will be needed to fully incorporate GHG accounting requirements of the 
CLCPA and re-calibrate to DEC’s forthcoming rulemaking establishing the statewide 
GHG emission limits



Key Takeaways
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 This analysis reinforces the conclusion of the reviewed studies: 
Deep decarbonization is feasible using existing technologies

 Some studies rely on technologies that have only been demonstrated in a limited 
number of applications and require progress before commercial readiness

 Although there is no single pathway to a decarbonized economy, all scenarios that 
achieve carbon neutrality share significant progress in the following four pillars
• Energy efficiency, conservation and end-use electrification

• Switching to low-carbon fuels

• Decarbonizing the electricity supply

• Negative emissions measures and carbon capture technologies

 Review of the literature illustrates that choices exist in the extent and role of each. 
However, in all studies the scale of the transformation is unprecedented, requiring 
major investments in new infrastructure across all sectors.

 Consumer decision-making plays a large role in the transition, such as in passenger 
vehicles and household energy use.

 Continued research, development, and demonstration will be necessary to advance 
the full portfolio of options.



Key Takeaways
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 Achievement of emissions reductions to meet state law requires action in all sectors

 A 30-year transition demands that action begin now

*Zero-Emissions Electricity (ZEE) includes wind, solar, large hydro, nuclear, CCS, and bioenergy; MDV includes buses

>85% Ren.
100% ZEE*

70% Ren.
85% ZEE*

Increased sales of high efficiency appliances, LEDs
Ramp up sales of heat pump space heaters and water heaters

Ramp up sales of electric light-duty vehicles

50-70% sales of heat pumps
85-100% sales of efficient building shells

60-70% sales of ZEVs in LDVs
1.8-2.2 Million ZEVs on the road

35-50% sales of ZEVs in MDV/HDVs*

60% electrified 
industry

100% sales of 
ZEVs in LDVs

95-100% sales of 
heat pumps

9% reduction 
in LDV VMT 
from BAU

40% renewable diesel 
in transportation, 
buildings, and industry

Biofuels supply:
8-18% of pipeline gas
~100% distillate
0-70% jet fuel

23-33 MMT CO2e 
stored through
NWL

Advanced bio-
refining with 
CCS begins

~95% sales of 
ZEVs in 
MDV/HDVs*
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By 2030, key technologies like zero-emission 

vehicles and heat pumps will need to become 
normalized, meeting or exceeding half of new 
sales with accelerating adoption through 
midcentury



Model Framework

6

 Pathways analysis uses 
bottom-up, user-defined 
scenarios to test “what if” 
questions—or 
“backcasting”—to compare 
long-term decarbonization 
options and allows for 
development of realistic & 
concrete GHG reduction 
roadmaps. 

 Bottom-up stock rollover 
modeling approach (based 
on EIA Nat’l Energy Modeling 
System and NYS-specific 
inputs) validated with top-
down benchmarking (NYS 
actuals and forecasts)

 Model framework incorporates interactions between demand- and supply-side variables, 
with constraints and assumptions informed by existing analyses of resource availability, 
technology performance, and cost



Scenario Development

7

 Reference Case includes pre-
CLCPA adopted policies & goals, 
including 50x30 Clean Energy 
Standard, 2025 and 2030 energy 
efficiency targets, zero-emission 
vehicle mandate

 Range of pathways designed to 
achieve CLCPA GHG targets 
that include CLCPA electric 
sector provisions (e.g., 70x30, 
100x40, offshore wind & solar)

 Two “Starting Point” Pathways:
• High Technology Availability Pathway: Emphasizes efficiency and electrification at “natural” end-

of-life asset replacement schedule, while also utilizing advanced biofuels, carbon capture and 
storage (CCS), bioenergy with carbon capture and storage (BECCS), and a high natural and working 
lands (NWL) sink

• Limited Non-Energy Pathway: Accelerates electrification with more rapid ramp-up of new sales, 
along with early retirements of older fossil vehicles and building equipment. Additional fossil fuel 
displacement by advanced biofuels. Greater energy sector emission reductions in case of more 
limited non-energy reductions and NWL sink contribution

Natural and 
working lands 
sink & negative 
emissions 
technologies



Sectoral Findings



Greenhouse Gas Emissions
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New York Net Greenhouse Gas Emissions for Selected Years by Scenario 
Note: CO2e calculations do not fully reflect methodology required by CLCPA

1990 2005
2016

2030

2050High 
Technology

Limited 
Non-

Energy

High 
Technology

Limited 
Non-

Energy

32%-38%

6%

30%-40%

31%-33%

4%-26%

53%-56%

Percent reduction from 2016:
2030 2050

100%

81%-86%

81%-82%

88%-97%

86%-97%

47%-54%



Transportation
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 Major shift to zero-emission vehicles across all 
vehicle classes

• 60%-70% new light-duty vehicle sales, 35-50% 
medium- and heavy-duty vehicle sales by 2030, with 
increasing rates of adoption thereafter.

• Mix of plug-in hybrid, battery electric, and hydrogen 
fuel cell vehicles, depending on vehicle class and duty 
cycle

• Charging flexibility helps to maintain system-wide 
reliability

 Share of remaining combustible fuel use in 
medium- and heavy-duty fleets met by renewable 
fuels (e.g., advanced biofuels or synthesized fuels)

 Energy use is reduced over time through increased 
vehicle efficiency and through substantial 
reductions in vehicle miles of travel through smart 
growth, transit, and other transportation demand 
management measures, including system-wide 
efficiency improvements

 Non-road transportation, such as marine, rail, and 
aviation, decarbonized through a combination of 
renewable fuel utilization, efficiency, and 
electrification

High Technology Availability Pathway

Metric 2030** 2050**

Percent GHG emissions 
reduction*

31%-33% 86%-97%

Percent reduction in final 
energy demand*

23%-24% 63%-67%
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* Relative to 2016 ** Range of values includes 
limited non-energy pathway



Buildings
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 Efficiency across all end-uses and building 
shell scales dramatically

 Major shift to end-use electrification, 
particularly in space and water heating

• 50%-70% new heating system sales by 2030 
with increasing rates of adoption thereafter

• End-use electrification drives trend toward a 
winter peaking system

• Magnitude of winter peak varies by study, but 
investment in ground-source heat pumps or 
onsite combustion backup systems using fossil 
fuel, bioenergy, or synthesized fuel, such as 
hydrogen, may mitigate excessive peak 
electricity demand

 Flexibility of end-use electric loads helps to 
maintain system-wide reliability

 Shift to low-GWP refrigerants crucial to 
ensure maximum GHG emissions benefits 
from heat pump adoption 

• Further analysis needed to explore full range of 
mitigation options, timing, and potential barriers

High Technology Availability Pathway

Metric 2030** 2050**

Percent GHG emissions 
reduction*

31%-39% 85%-93%

Percent reduction in final 
energy demand*

26%-31% 55%-59%

* Relative to 2016
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** Range of values includes 
limited non-energy pathway



Industry

12

 2030 goals are met primarily by 
continued investment in energy 
efficiency and some replacement of 
fossil fuels with low-carbon, renewable 
fuels, allowing more time for innovation 
to meet the 2050 goals.

 Electrification (including process 
energy requirements) increases toward 
midcentury
• Full extent of industrial electrification 

potential varies by study and location

 In addition to efficiency, electrification, 
and utilization of low-carbon, 
renewable fuels (e.g., renewable 
diesel, renewable natural gas, and 
hydrogen), carbon capture, storage, 
and utilization (CCSU) is a key 
industrial sector decarbonization 
measure over time

High Technology Availability Pathway

Metric 2030** 2050**

Percent GHG emissions 
reduction*

6% 81%-82%

Percent reduction in final 
energy demand*

4% 39%-40%

* Relative to 2016 ** Range of values includes 
limited non-energy pathway
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Annual Electricity Demand
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 Further decarbonization of the power sector only gets us a fraction of the way toward the 
economy-wide goal

 However, end-use electrification to eliminate GHG emissions drives increase in electric load
• Analysis within range found in the literature, which project annual load increases ranging 20%-100% 

by midcentury

• Range primarily reflects extent and timing of end-use electrification, with some studies assuming lower 
electrification and larger role for renewable gas and/or renewable transportation fuels

+65% +80%



Electricity Supply
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 New York State has significant potential renewable energy resources and zero-carbon 
technology options, as well as access to adjoining states, provinces, and regional 
transmission systems, which offer additional options for energy supply. 

 Significant in-state renewable development will require careful siting considerations 

Upstate in 2050:
Land-based wind: 8.9 GW
Solar: 36.1 GW

Downstate in 2050:
Offshore wind: 15.5 GW
Solar: 9.8 GW

Upstate NY
Zones A-F

Downstate NY
Zones G-K



Electricity Supply
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 Battery storage 
deployment will play an 
important role, even 
after accounting for 
declining effective load 
carrying capability and 
end-use load flexibility

Upstate in 2050:
3.7 GW of Battery Storage*

Downstate in 2050:
5.8 GW of Battery Storage

Upstate NY
Zones A-F

Downstate NY
Zones G-K

 Transmission investments 
will be needed to enable 
the delivery of 100% zero-
emission electricity

*Total 5.1 GW includes existing pumped storage capacity



Electricity Supply - Flexibility
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 As the share of intermittent 
resources like wind and solar 
grows substantially, some studies 
suggest that complementing with 
firm, zero-emission resources, 
such as bioenergy, synthesized 
fuels such as hydrogen, 
hydropower, carbon capture and 
sequestration, and nuclear 
generation could provide a 
number of benefits1,2,3

1 Sepulveda, N., J. Jenkins, F. de Sisternes, R. Lester. (2018) The Role of Firm Low-Carbon Electricity Resources in Deep Decarbonization of Power Generation. Joule, 
2(11), pp. 2403-2420. DOI: https://doi.org/10.1016/j.joule.2018.08.006.
2 Jenkins, J., M. Luke, S. Thernstrom. (2018) Getting to Zero Carbon Emissions in the Electric Power Sector. Joule, 2(12), pp. 2498-2510. DOI: 
https://doi.org/10.1016/j.joule.2018.11.013.
3 E3. 2019. Resource Adequacy in the Pacific Northwest. https://www.ethree.com/wp-content/uploads/2019/03/E3_Resource_Adequacy_in_the_Pacific-
Northwest_March_2019.pdf

NYS Electric Load and Wind + Solar Generation in 2050 Pathway

Hourly Load
Wind & Solar 
Generation

Hourly loads based on six years of historical weather 2007-2012 

 The need for dispatchable 
resources is most pronounced 
during winter periods of high 
demand for electrified heating and 
transportation and lower wind and 
solar output

Firm capacity needed to 
meet multi-day period of 
low wind and solar output 

https://doi.org/10.1016/j.joule.2018.08.006
https://doi.org/10.1016/j.joule.2018.11.013
https://www.ethree.com/wp-content/uploads/2019/03/E3_Resource_Adequacy_in_the_Pacific-Northwest_March_2019.pdf


Non-Combustion Sources
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 Non-combustion emissions are projected to increase over time. To bend the 
curve, significant reductions are needed across non-combustion emissions 
sources, which include landfills, farms, industrial facilities, and natural gas 
infrastructure. 

 Mitigation of short-lived climate pollutants is key, with a focus on methane 
mitigation and climate-friendly refrigerants (ODS Substitutes).  Further 
analysis needed to identify full range of mitigation options and strategies in 
these areas.



Negative Emissions
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 Negative emissions have an important role to play in carbon neutrality

 With nearly 20 million acres of forest, New York State’s natural and working 
lands sink provides between 23 to 33 MMT CO2e of negative emissions across 
scenarios

 Biorefining with CCS and direct air capture can provide additional negative 
emissions to offset remaining emissions in the energy and non-combustion 
sectors.

85% below 
1990

40% below 
1990



Conclusions & Next Steps
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 Analysis finds that deep decarbonization in New York is feasible using 

existing technologies, which reinforces conclusion of a number of studies

• Continued research, development, and demonstration is key to advancing a full 
portfolio of options. Some studies and scenarios rely on technologies that have only 
been demonstrated in a limited number of applications and require progress before 
commercial readiness

 There are different pathways to the future: A 30-year transition demands 

action now but affords some degrees of flexibility

• The “four pillars” of decarbonization” – efficiency and conservation (55%-58% 
reduction in final energy demand by 2050), switching to low-carbon fuels (75%-88% 
share by 2050), decarbonized electric supply (100% by 2040), and negative emissions 
technologies (27–37 MMT by 2050) – will all be critical to achieving carbon neutrality

 Consumer decision-making drives the pace of decarbonization, 

particularly in buildings and on-road transportation. 

• By 2030, key technologies like plug-in electric vehicles, electric heat pump space and 
water heaters, and other electric appliances in the home (e.g., stoves, clothes dryers) 
will need to become normalized, meeting or exceeding half of new sales with 
accelerating adoption through midcentury. 



Conclusions
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 Flexibility along multiple dimensions is key to maintaining reliability and 

reducing cost of a 100% zero-emission electricity system

• Flexible end-use loads and battery storage can provide sufficient short-term (intraday) 
flexibility to balance high levels of variable renewable output. 

• The more difficult challenge is during winter periods with high heating loads and very 
low renewable energy production, which can occur over several days. The long-
duration (interday) challenge can be solved through a combination of large-scale 
hydro resources, renewable natural gas (RNG) or synthetic fuels such as hydrogen, 
carbon capture and storage (CCS), and nuclear power. 

 Managed electrification can help mitigate the risk of very high winter 

peaks. 

• In addition to end-use load flexibility, investments in a balanced mix of electric heating 
system configurations and investment in research and development to improve cold 
climate heat pump performance can help to mitigate potential risk associated with 
unintended consequences of unmanaged electrification.



Next Steps
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 Adding CLCPA GHG Accounting Viewpoint

• Upstream emissions from imported fuels

• 20-year Global Warming Potential

 Additional Scenario Development

• In-State transmission

• Carbon capture and sequestration

• Electric generation mix (availability of in-state/regional resources)

• Managed/unmanaged electrification

• Limits of electrification

• Mobility demand & outlook for vehicle miles traveled

• Bioenergy availability



Questions?



Appendix



Peak Electricity Demand
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 NYS shifts from summer peak to winter peak around 2040, driven primarily by electrification 
of heating in buildings and EV battery use

 Flexibility in electric vehicles and building loads can significantly reduce peak demands and 
the need for new generation capacity



Peak Electricity Demand
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 NYS shifts from summer peak to winter peak around 2040, driven primarily by electrification 
of heating in buildings and EV battery use

 Flexibility in electric vehicles and building loads can significantly reduce peak demands and 
the need for new generation capacity

 Flexible loads can also serve a similar role to battery storage, shifting demand to times of 
high renewables output

Note: the chart above contains a 24-hour set of hourly loads for each month, representing an approximate monthly average hourly load; as a 
result, the chart above will not capture seasonal peaks. The “flex down” area represents the portion of load that can be reduced in that hour and 
shifted to other times of day. 



Electricity Generation
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 Zero-emissions electricity is met with a diverse mix of resources, 
including onshore and offshore wind, solar, hydro, and existing 
nuclear



Low-Carbon Fuels
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 Advanced low-carbon liquid and gaseous fuels are key to decarbonizing 
sectors where electrification is challenging, such as freight transportation, 
aviation, marine, and high-temperature industrial applications

 “Starting Point” 
pathways can achieve 
deep decarbonization 
using in-state 
feedstocks for 
advanced biofuels



Save Ontario Shores, Inc. 
 

My total submission will include a cover letter and 8 appendices. Since five documents are allowed
to be submitted at one time, I will submit the cover letter with Appendices A-E and again with
Appendices F-H. One copy of the cover letter may be deleted for the record. Thank you.



SOS  
 

Save Ontario Shores, Inc. PO Box 382, Lyndonville, NY 14098 
www.SaveOntarioShores.com 
Info@SaveOntarioShores.com 

 

 

December 2, 2020 
 
 
Houtan Moaveni 
Executive Deputy Director 
New York State Office of Renewable Energy Siting  
99 Washington Avenue 
Albany, New York 12231-0001 
 
Subject: Comments on ORES Draft Regulations and Uniform Standards on behalf of Save Ontario 
Shores, Inc. with Appendices A-H  
 
Dear Mr. Moaveni: 
 
    Please accept the comments below on behalf of Save Ontario Shores, Inc., (SOS), an environmental 
organization representing residents in the towns of Somerset and Yates in western New York. These 
comments are organized by subject in separate appendices, identified below. Several additional 
stakeholders across upstate have, by signing on to these comments, expressed their support for the 
positions taken by SOS. Please consider this cover letter as an introduction to the specific issues 
addressed in the appendices. 
 
    Appendix A comments on the ORES proposal’s potential to result in adverse noise impacts on those 
who would be living near large-scale renewable energy projects. Two documents comprise Appendix 
A, one by our legal counsel Gary Abraham, based on his experience in renewable energy project siting 
proceedings in New York, and the other by Robert Rand, the principal of Rand Acoustics LLC, in 
Brunswick, Maine. Mr. Rand has extensive experience in renewable energy project siting proceedings 
throughout the U.S. 
 
    Appendix B comments on the potential impacts of the Draft Regulations and Uniform Standards (the 
“ORES proposal”) on natural resources. Appendix B was prepared by our consultant Karen Schneller-
McDonald, the principal of Hickory Creek Consulting LLC, in Red Hook, New York. 
 
    Appendix C, prepared by Gary Abraham, comments on the legally questionable use of different 
health and safety standards for project “participants”, compared to everyone else. 
 
    Appendix D includes comments by Gary Abraham on the need for additional protections from 
shadow flicker, the highly annoying strobing of sunlight through moving wind turbines.   Appendix D 
also includes comments on the visual impacts and design drawings (including setbacks) prepared by 
Kate Kremer, SOS VP. 
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    Appendix E offers a comment on ORES’s obligations under New York’s State Environmental 
Quality Review Act (“SEQRA”) when proposing new regulations, and on how the draft 
regulations conflict with the State’s policies for the preservation of agricultural and natural 
resources, set forth in the State Constitution.  These comments were prepared by Gary Abraham.   
 
    Appendix F comments on the need to align the siting of large-scale renewable energy projects 
with the siting of transmission improvements, in order to improve the ability of generation 
projects to make a meaningful contribution to the State’s policy of reducing greenhouse gas 
emissions.  These comments were prepared by Gary Abraham. 
 
    Appendix G, prepared by Kate Kremer, comments on the draft regulation procedures and on 
several application exhibits as proposed in the draft regulations.  She enumerates revisions  
needed to ensure stakeholders who would be asked to host large-scale renewable energy projects 
can participate in the review of siting proposals.   
 
    Appendix H comments on the proposed Uniform Standards, and argues that the need to 
expedite siting does not require weakening substantive protections for the environment and rural 
communities developed under Public Service Law, Article 10. These comments address subjects 
not already covered in other appendices and were prepared by Kate Kremer. 
 
    The remainder of this cover letter offers comments prepared by Gary Abraham on the 
conflicting policies of New York that ORES must navigate in order to satisfy its statutory 
mandate. 
 
INTRODUCTION: The Need for Balance 
 
    What is being proposed in the Draft Regulations and Uniform Standards is not the product of 
a thorough review of commercial-scale renewable energy development in New York State. The 
ORES proposal would benefit from a transparent and open review process, but up to now it has 
conducted a closed process unresponsive to upstate rural stakeholders. Rural New Yorkers want 
to contribute to the State’s programs for reducing greenhouse gas emissions, and most rural 
towns and counties are developing programs to do so. In every case, these programs call for 
preservation of the environment, and discourage proposals that would harm the environment in 
which they live. 
 
    Large scale renewables industrialize rural communities in violation of land use plans focused 
on preserving rural amenities. Permanent jobs created are few, and project sponsors are reluctant 
to commit to hire locally. Nighttime noise has health effects. Rural communities trying to 
preserve and develop rural amenities reasonably see the spoliation of the night sky with dozens 
of elevated blinking red FAA warning lights, shadow flicker from wind farms during the day, 
the fragmentation of forested lands, and the introduction of a 24/7 industrial noise source as the 
wrong kind of development.  
 
    As explained elsewhere in SOS’s comments, New York’s electric system does not now have 
the capacity to transport electricity generated upstate by renewables to downstate areas where 
(unlike upstate) demand for electricity is growing. In addition, as intermittent generators, 
renewables face the same physical constraints they face everywhere: their actual generation rate 
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is 20-30% of their rated or design capacity, their generation rate declines over time, they require 
large areas of land, and they cannot be utilized by the electric grid without backup power from 
fossil fuels. These limits threaten to severely reduce the contribution renewables can make for 
the foreseeable future to New York’s emissions reduction goals. 
 
    In contrast to New York’s 2002 Energy Plan, which lists 43 measures to reduce greenhouse 
gas emissions, the current energy plan prioritizes one of these measures: large-scale renewables.  
     
    This is a fundamentally unfair choice, prejudicing effective technologies in other categories, 
and creating a new environmental justice1 issue: whether the burden of energy policy should be 
borne disproportionately by New York’s rural communities. In many places upstate, siting a 
wind farm is environmentally unacceptable.2  
 
    “Environmental justice” under current New York law targets urban poor and minority 
communities for relief from the adverse consequences of energy policies. It does this by 
defining “disproportionate” environmental and health burdens of power generation and usage by 
comparing the minority and income status of adjacent census block groups. If a census block 
group has a statistically substantial higher poverty rate or minority concentration than 
surrounding neighborhoods, the census block group is an “EJ community” and disproportionate 
negative impacts on that “community” must be avoided, minimized or offset. EJ communities 
will rarely be found in rural upstate communities because those communities have small 
minority populations and their poverty rates do not generally differ substantially from 
neighboring census block groups. Rural census block groups encompass much larger areas than 
urban census block groups. As a result, disproportionate impacts on rural communities, however 
dramatic, will also rarely be found. 
 
    Just as important as the sociopolitical burden on New York’s rural population, picking 
winning technologies at the beginning of what will be a long-term energy transition is unlikely 
to be effective. When the power density of various energy technologies is calculated as function 
of the land required, the power density of solar PV is an order of magnitude greater than large-
scale wind, owing to the larger land area required to space wind turbines and to provide a buffer 
for the effects of wind turbine noise (1 km).3 Using energy returns on investment shows that 
renewables are far more costly than other forms of energy, including zero-emitting nuclear and 
hydropower.4 The most technologically difficult and costly way to decarbonize the electric 

 
1  See 6 NYCRR § 487.3 (“‘Environmental justice’ or ‘EJ’ means the fair treatment and meaningful 
involvement of all people regardless of race, color, or income with respect to the development, 
implementation, and enforcement of environmental laws, regulations, and policies.”); NYSDEC, 
Commissioner Policy 29 on Environmental Justice (March 19, 2003), sec. III(A)(2) (“Fair treatment 
means that no group of people, including a racial, ethnic, or socioeconomic group, should bear a 
disproportionate share of the negative environmental consequences resulting from industrial, municipal, 
and commercial operations or the execution of federal, state, local, and tribal programs and policies.”), 
available at <https://www.dec.ny.gov/regulations/36951.html>. 
 
2 For example, Apex Clean Energy’s Lighthouse Wind proposal onshore along the Lake Ontario coast would 
be sited within an internationally recognized migratory bird path; Invenergy’s Alle-Catt Wind Energy proposal 
is anticipated to kill 41 Bald Eagles and 26,000-39,500 bats, among them the Northern Long-Eared Bat now on 
the verge of extinction, and remove 1,550 acres of interior forest. 
3 Vaclav Smil, Power Density: A Key to Understanding Energy Sources and Uses (2015), 64-71, 191-192 
(assuming a noise design goal of 40 dBA). 
4 Id., 254-255. 

https://www.dec.ny.gov/regulations/36951.html
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sector is to use large rural areas capable of supporting large-scale renewables to support 
megacities.5 But this is the path New York is taking. 
 
    Advocates of a rapid transition to intermittent renewables often assert that the cost of 
renewables is now competitive with fossil fuels. However, this assertion fails to account for out-
of-market supports for renewables, including tax subsidies, direct subsidies, loan guarantees, 
purchase obligations, and long-term contracting requirements such as Renewable Energy 
Credits. Large-scale renewables obtain most of their revenue from these sources, not from the 
sale of electricity. As a result, these technologies often bid very low or even negative numbers 
into the wholesale market in order to be chosen to generate. However, “choosing the suppliers 
with the lowest supply bids without regard to when the electricity will be supplied is likely to 
fail to lead to the selection of the highest value renewable electricity supply offers.”6 If we want 
to know “the cost of achieving the environmental benefits resulting from promoting renewable 
technologies that would not otherwise be economical choices with subsidies, credits, and 
mandates” it will be necessary to disregard the government procurement programs that support 
renewables. Instead, we need to look to “competitive wholesale markets for electricity, as well 
as electric power system models for forecasting spot prices and time-varying demand and which 
integrate network constraints and reliability considerations”, including “costs of intermittency 
associated with reliable network integration”.7 
 
    In light of the high cost of large-scale renewables and the modest contribution they can make 
to New York’s emissions reduction goals, the apparent goal of the draft regulations, to make 
large-scale renewables “economic”, is misplaced. More emphasis is needed on ensuring rural 
communities do not shoulder large and serious environmental burdens in return for small 
environmental benefits. 
 
    All signatories submit this letter and Appendix A-D as comments on the draft Regulations.  
What is being proposed in these regulations from your office is not a transparent, open, or 
thorough review for commercial-scale renewable energy development in New York State. 
 
Sincerely, 
 
 
Pamela Atwater 
President, Save Ontario Shores, Inc. 
Barker, NY 
pamatw155@gmail.com 
 
Jeff Dewart 
Town Supervisor, Town of Somerset 
Barker, NY 

 
5 Id., 251-251 (doing so “might be impractical or impossible”). See also V. Smil, What we need to know about 
the pace of decarbonization, 3 Substantia 13 (2019), available at <http://vaclavsmil.com/wp-
content/uploads/2020/01/Substantia.pdf>. 
6 Paul L. Joskow, Comparing the Costs of Intermittent and Dispatchable Electricity Generating Technologies, 
100 American Economic Review: Papers & Proceedings 238, 239-240 (2011). 
7 Id., 241 (criticizing the use of traditional “levelized cost” calculations and “least cost/MWh” competitive 
procurement programs for neglecting the costs of necessary public supports for renewables). 

http://vaclavsmil.com/wp-content/uploads/2020/01/Substantia.pdf
http://vaclavsmil.com/wp-content/uploads/2020/01/Substantia.pdf
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jeffdewart@gmail.com 
 
James Simon 
Town Supervisor, Town of Yates 
Lyndonville, NY 
jamesjsimon11@gmail.com 
 
John Syracuse 
Vice-Chairman, Niagara County Legislature 
Newfane, NY 
newfanechiro@verizon.net 
 
Ginger Schröder 
Cattaraugus County Legislator 
Article 10 Counsel for Towns of Franklinville, Machias and Yorkshire 
Franklinville, NY 
gschroder@sjlegal.com 
 
Janet Glocker 
Chair, Residents United to Save our Hometown 
Town of Rush, NY 
janetglocker@gmail.com 
 
Lucia Dailey 
Representative, Concerned Citizens for Rural Preservation 
Colton, NY 
wdailey@northnet.org 
 
Ross Holbrook 
Representative, River Residents Against Turbines (River RATs) 
Clayton, NY 
RiverResidentsAgainstTurbines@gmail.com 
 
Dennis Gaffin, PhD 
President, Centerville’s Concerned Citizens (Centerville) and The Coalition of Citizen Groups 
(Centerville, Rushford, Freedom, Farmersville, Arcade) 
gaffindl@buffalostate.edu 
 
William Snyder 
President, Farmersville Citizens United 
Franklinville, NY 
wasnyderhort@gmail.com 
 
Denise Willard 
President, Freedom United 
Town of Freedom, NY 
Freedom2United14065@gmail.com 
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Gerald Kusse 
Town Supervisor, Town of Rush 
Rush, NY 
supervisor@townofrush.com 
 
Andrea M. Stewart 
Town Supervisor, Town of Malone 
Malone, NY 
supervisor@malonetown.com 
 
Jeff Goodyear 
Town Supervisor, Town of Ischua 
Ischua, NY 
jgoodyear167@gmail.com 
 
Annette M. Parker 
Town Supervisor, Town of Olean 
Olean, NY 
drvrad@verizon.net 
 
Susan M. Wood 
Town Supervisor, Town of Hopkinton 
Hopkinton, NY 
supervisor@townofhopkinton.org 
 
                                                                                                                        
 



STATE OF NEW YORK 
DEPARTMENT OF STATE 
OFFICE OF RENEWABLE ENERGY SITING 

COMMENTS ON 
Draft Regulations 

Chapter XVIII, Title 19 of NYCRR Part 900 
Subparts 900-1 – 900-14 

On Behalf of Save Ontario Shores, Inc.  
and named signatories across upstate, western and 

the Southern Tier of New York 

Appendix A 

• Review and comments regarding noise from Gary A. Abraham, attorney
• Review and comments regarding noise from Rob Rand of Rand Acoustics, LLC

1



LAW OFFICE OF GARY A. ABRAHAM

4939 Conlan Rd. gabraham44@eznet.net
Great Valley, New York  14741 www.garyabraham.com
716-790-6141

November 24, 2020

Draft ORES regulations, to implement Section 94-c of the New York State Executive Law
Comments on behalf of Save Ontario Shores, Inc.

NOISE1 

The Draft regulations and standards would permit new projects to expose people to 
intolerable noise levels.

    The purpose of specifying noise design goals and limits is to provide assurance that 
“the local residents are completely protected from unwanted noise that may . . . cause 
annoyance without the adoption of the design goal as a regulatory limit.”2  This purpose 
is conventionally assessed as the project noise level that causes more than 10 percent of 
the people living on adjacent property to become “highly annoyed”. This threshold is 
known to result in predictable indirect adverse health effects.3 Wind turbine noise 
exceeds this threshold at lower sound levels than railroad or airport noise. Solar farms 
may emit lower sound levels than wind turbines, but their electrical connection 
substations (especially transformers and inverters) generate tonal noise that is annoying 
at levels at or below local background, and they are often sited much closer to homes. 

    The Draft regulations at §900-2.8(b)(i) allow wind projects to be designed to expose 
people to 45 decibels (dBA), or even 55 dBA for “participants”.4 But these people live in 
rural communities where the background level is about 25 dBA, particularly at night 
when wind turbines operate the most. That is a 20 or 30 decibel change. 

    A design goal of 35 dBA is the maximum that should be considered. A detailed 
discussion of acoustic standards and field experience at wind farms is provided with the 
comments by Rand Acoustics. Together with the Rand Acoustics comments, the 

1 These comments were prepared in consultation with Richard R. James, E-Coustic Solutions LLC, 
(Okemos, MI), <http://www.e-coustic.com/>, and Robert Rand, Rand Acoustics (Brunswick, ME), 
<https://randacoustics.com/>.

2 Case 14-F-0490, Matter of Cassadaga Wind, Order Granting Certificate, 70.

3 Frits van den Berg (Public Health Service, Amsterdam) and Irene van Kamp (National Institute for 
Public Health and the Environment, the Netherlands), Health effects related to wind turbine sound, 
including low-frequency sound and infrasound, 46 Acoustics Australia 31 (2018) (reviewing literature), 
available at <https://link.springer.com/article/10.1007/s40857-017-0115-6>.

4 We show in separate comments provided here that varying protections for those with land use contracts 
with a project sponsor—the choice embodied in ORES’s proposed “participants” concept—is probably 
illegal and certainly inappropriate. There is no authority for allowing more lax health and safety 
protections for “participants” in a project.

2

https://link.springer.com/article/10.1007/s40857-017-0115-6
https://randacoustics.com/
http://www.e-coustic.com/
Gary A. Abraham
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comments below show why 35 dBA would still risk some “high annoyance” (less than 10%) in 
communities exposed to wind turbine noise, and why a 45 dBA design goal is unacceptable.

    The Draft regulations rely on post-construction complaints and mitigation rather than on the 
use of best available technology for noise control. The proposed 45 dBA design goal is not best 
available technology.

Health impacts of large-scale renewables

    There is little evidence that wind turbine noise is a direct cause of adverse health effects. 
However, wind turbine noise causes indirect health effects. Complaints about wind turbine noise 
are common among those living close to a wind project area, and “stress effects of exposure to 
noise” are “well-known”.5

    Draft regulation §900-2.8 (Exhibit 7: Noise and Vibration) should require consideration of 
health and safety risks presented by exposure to excessive renewable project noise. Potential 
health and safety impacts listed in Draft regulation §900-2.7 (Exhibit 6: Public Health, Safety 
and Security) do not include noise impacts. 

    Proposed subsection 900-2.7(a)(6) would limit the scope of an application’s information on 
health and safety impacts to waste releases, waste management, and emergency services to 
protect against conventional hazards. However, wind turbines as tall as 700 feet are an 
unconventional technology, emitting modulating (pulsating) low-frequency noise over 100 
decibels at a distance of 30 meters.6  NYSDEC’s noise policy states that this is equivalent to the 
sound of a jet plane taking off 2,000 feet away.7 Independent research around the world has found 
that potential public health impacts result when wind turbine noise causes “high annoyance”.8

Noise design goals should avoid high levels of community annoyance

    Significant community annoyance is defined conventionally as noise that results in 10% or 
more of the community becoming “highly annoyed” (i.e., “10%HA”).9 The 10%HA standard is a 
qualitative assessment based on what survey data would demonstrate. Decades of community 
surveys support predictions of community response to noise using this standard.10 

5 Colby WD, Dobie R, Leventhall G, et al., Wind turbine sound and health effects: an expert panel review, American 
Wind Energy Association and Canadian Wind Energy Association (2009). See also van den Berg and van Kamp, 
Health effects related to wind turbine sound, supra, note 3.

6 See IEC 61400-11 (2012) and IEC 61400-14 (2005) (specifying the methods for standardized reporting of wind 
turbine sound emissions). See also Draft ORES regulations, §900-15.1(b)(1) (referencing these two standards).

7 New York State Department of Environmental Conservation (“NYSDEC”), Program Policy DEP-00-1, Assessing 
and Mitigating Noise Impacts (rev. February 2, 2001), , Table E, available at 
<https://www.dec.ny.gov/docs/permits_ej_operations_pdf/noise2000.pdf>.

8 See World Health Organization, Environmental Noise Guidelines for the European Region, 18, Table 3 (the 
“percentage of the population highly annoyed (%HA), assessed with standardized scale” is a “critical health 
outcome”). See also van den Berg and van Kamp, Health effects related to wind turbine sound, supra, note 3.

9 ANSI S12.9, Part 4 (2005). 
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    NYSERDA has recognized that wind turbine noise results in more community annoyance than 
other noise sources that emit the same average sound level:

Unpredictable and uneven sound may increase annoyance levels. Because [wind] 
turbine noise is amplitude modulated, and therefore more noticeable, people may 
be more annoyed by turbine-related noise than they would by other sources. In 
fact, one study (Pedersen et al., 2009) found that people were more annoyed by 
wind turbine noise than by transportation and industrial noise at similar levels, 
and suggested that this may be due in part to its rhythmic [amplitude modulated] 
and uneven quality.11

    It is incumbent on ORES to act in accordance with generally accepted consensus standards, 
such as published acoustic standards, rather than rely on industry standards which have not been 
qualified by independent experts, and that conflict with generally accepted standards. We see no 
basis for concluding that ANSI/ASA acoustic standards are inadequate for assessing the impacts 
of wind turbine noise. 

A qualitative screening assessment of noise impacts should be added to numerical noise design  
goals

    The Draft regulations §900-2.8(b)(1)(vi) and §900-2.8(b)(2)(iv) would allow residents hosting 
a wind or solar project to be exposed to fifty-five (55) dBA. This would be the equivalent of 
relocating these residents’ properties adjacent to a busy highway or airport. As previously 
discussed, because this would be a clearly intolerable impact, these two provisions should be 
removed from the Draft regulations. They should be replaced with a procedure for determining 
whether a project’s noise impacts are tolerable, defined as 10% or more of the exposed 
community becoming highly annoyed. Published acoustic standards are available that establish 
reliable methods for such qualitative assessment.12

    Another method to qualitatively assess community reaction to noise is to compare the 
preexisting background sound level in a community to the sound level that would result by 
introducing a new noise source. NYSDEC and other state jurisdictions adopt this approach, 
recommending that the new noise source not elevate the pre-existing background sound level in a 
community by more than a given number of decibels. Thus, an increase of 5-10 decibels by a 
new project is “intrusive” under NYSDEC’s Noise Policy; an increase of 10-15 dB is “very 
noticeable”; an increase of 15-20 dB is “objectionable”; and an increase greater than 20 dB is 
“very objectionable to intolerable.”13

    Referring to NYSDEC’s Noise Policy, NYSERDA notes that New York, Massachusetts and 
10 Id., 38. See also ANSI S12.9, Part 4, Annex F (citing and discussing Schultz, T.J., “Synthesis of social surveys on 
noise annoyance,” 64 J. Acoust. Soc. Am. 337 (1978), and Miedema, H.M.E. Vos, H., “Exposure-response 
relationships for transportation noise”, 104 J. Acoust. Soc. Am. 3432 (1998)).

11 NYSERDA Report 13-03b, “Wind Turbine-Related Noise and Community Response” (April 2013), 9.

12 The comments of Rand Acoustics that accompany this submission identify the relevant standards and how they 
are employed by jurisdictions elsewhere.

13 NYSDEC, Assessing and Mitigating Noise Impacts, 15.
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California also recommend that noise limits be based on the predicted change to pre-existing 
ambient sound levels. This approach uses existing background sound levels to calculate 
acceptable noise limits, a better approach than setting absolute numerical limits because it takes 
into account different geographies and environments. A typical rural environment, for example, 
has lower ambient sound levels than an urban environment. Using a generic background level of 
33 dBA for rural areas, Hessler and Hessler (2011) estimate that the design level for a new wind 
project should range from 38 to 40 dBA in rural areas where wind projects are typically sited.14

    NYSERDA states that noise limits based on ambient sound levels are particularly appropriate 
for assessing noise impacts in rural areas: 

Most experts also recommend regulating based on existing ambient noise levels in 
order to account for differences in how people experience sound in urban versus 
rural environments. . . .  Ideally, turbines should be sited at adequate distances 
from residences so that day and nighttime noise levels stay within the general 
limits recommended by the WHO, New York State, and other regulatory bodies.15

“Significant” impacts are determined qualitatively

    NYSDEC’s noise policy provides guidelines for determining “significant” impacts under the 
State Environmental Quality Review Act (SEQRA).16 Part JJJ requires ORES to consider “[a]ll 
significant impacts on the environment, public health, and safety”.17 The noise policy should be 
considered applicable guidance for determining a noise design goal that avoids and minimizes 
significant noise impacts.

    Under the noise policy, “[i]n non-industrial settings the SPL [sound pressure level, in decibels] 
should probably not exceed ambient noise by more than 6 dB(A) at the receptor. An increase of 6 
dB(A) may cause complaints.”18 Thus, for large-scale wind energy projects and for most large-
scale solar projects, expected to be sited in rural communities, a change of six dB or more 
compared to the pre-existing acoustic environment is significant.

    “Ambient noise [levels] in industrial or commercial areas may exceed 65 dB(A) with a high 
end of approximately 79 dB(A).”19 However, measurements of ambient or background sound 
levels in upstate rural communities using the applicable ANSI standard20 show much lower 

14 Id., 12 (discussing NYSDEC, Assessing and Mitigating Noise Impacts).

15 Id., 17.

16 See 6 NYCRR § 617.7(c).

17 Draft ORES regulations, §900-2.7(6). SEQRA’s significance analysis has also been applied to the siting of 
renewable power plants. See 16 NYCRR § 1000.2(ak)(i) (revision of an application or certificate under PSL Article 
10). The use of “significant” to describe potential impacts should be confused with the “substantive and significant” 
standard for adjudicable issues. Cf. Draft ORES regulations, §900-8.3(c).

18 NYSDEC, Assessing and Mitigating Noise Impacts, 14.

19 Id.

20 ANSI S12.100, “Methods to Define and Measure the Residual Sound in Protected Natural and Quiet Residential 
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levels. In the Cassadaga Wind case under PSL Article 10, the applicant measured background 
sound levels between 21 and 32 dBA during the day (with an average across six sites of 28 dBA), 
and between 19 and 32 dBA at night (with an average of 26 dBA).21 Background sound level 
measurements for five rural locations in western New York conducted using measurement and 
analysis methods prescribed by ANSI S12.9 Part 3 and ANSI S12.100 found levels between 22 
and 33 dBA, except for one location away from any traffic sound, and there the background level 
was between 21 and 24 dBA.22

In the Alle-Catt Wind Energy case, using the L90 metric, “[n]ighttime ambient noise level - 
taken between about 10pm and 3am, ranged from 19 to 29 dBA (Leq) and 16 to 21 dBA (L90).”23 

The L90 metric reports the sound level exceeded 90% of the time measured. “L(90) is often used 
to designate the background noise level.”24

    ANSI S12.100 should be added to the list of standards incorporated by reference into the draft 
regulations, and to confirm these reported very low levels of background sound, the regulations 
should require a background sound study in compliance with the standard. The ORES regulations 
should also require a qualitative assessment of the change in the acoustic environment that would 
result from project noise.

Numerical sound level limits must be adjusted for wind turbine noise

    Unadjusted mean sound levels (e.g., using the 8-hour Leq metric) are insufficiently 
conservative to assess a noise source that operates at night, has substantial low frequency 
components, or generates amplitude modulating (pulsating) noise. Wind turbine noise possesses 
all three characteristics. Accordingly, ANSI/ASA acoustic standards prescribe adjustments for 
each of these characteristics to normalize the results. When incorporated into project design 
goals, the adjustments, where appropriate, allow more accurate prediction of the community 
response.25 However, developers routinely argue against application of such adjustments.

    The low-frequency component of wind turbine noise, including inaudible vibrations (termed 
infrasound), have been identified as one source of annoyance. A report on the results of field 
measurements of wind turbine-related sound and experimental studies in which people were 

Areas” (2014). This standard requires that seasonal sounds of nature be removed by means of an A-weighted, high 
frequency-compensated metric, colloquially called an “insect filter.” 

21 Case 14-F-0490, Cassadaga Applic., Ex. 19, Figs. 19-2, 19-3 (using insect filter).

22 Case 17-F-0282, Application of Alle-Catt Wind Energy LLC for a Certificate of Environmental Compatibility and  
Public Need Pursuant to Article 10 to Construct a 340 MW Wind Energy Project, Direct Testimony of Richard R. 
James (October 4, 2019), Exs. 2 through 6.

23 Case 17-F-0282, Direct Testimony of Rosa Mendez and Dr. David Witt (October 4, 2019), Ex. MW-4, at 6 
(applicant’s response to discovery request).

24 NYSDEC, Assessing and Mitigating Noise Impacts, 12. ANSI S12.100 supercedes this recommendation for 
typical wind farm host communities.

25 Cf. Draft regulation §900-15.1(c)(1) (referencing “A method for Rating Amplitude Modulation in Wind Turbine 
Noise”). Cf. also NYSDEC, Assessing and Mitigating Noise Impacts,  at 3 (“The amplitude (loudness), frequency 
(pitch), impulse patterns and duration of sound all affect the potential for a sound to be a noise.”) (italics added).
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purposely exposed to infrasound, found that no scientific evidence that supports the conclusion 
that wind turbine infrasound and low-frequency sound causes adverse health effects.26 However, 
in testimony in the Cassadaga Wind case under PSL Article 10, the report’s lead author 
“acknowledged that studies have recognized the potential for a ‘cascade of annoyance leading to 
stress and stress leading to sleep disturbance and sleep disturbance leading to health effects’ as a 
‘reasonable pathway.’”27 This is important because in the literature review he co-authored, this 
author promotes the idea that wind turbine noise annoyance is “produced by negative 
expectations”, a “nocebo effect” that regulators should disregard. However, “[t]his is not unique 
to wind turbines, but is - to some degree - also true for other sound sources” that are assessed 
using the percent highly annoyed approach.28

Wind shear elevates wind turbine noise

    Under PSL Article 10, wind energy project applicants must evaluate noise impacts under stable 
atmospheric conditions, caused by high wind shear, because stable atmosphere makes the 
acoustic environment very quiet, and occurs frequently at night when there is a heightened 
expectation for quiet.29 This requirement has been abandoned in the Draft regulations. See Draft 
regulation at §900-2.8(d).

    Wind shear occurs when the ground-level atmosphere stabilizes (or calms) after sunset and 
into the night, while winds prevail in the elevated atmosphere where wind turbine blades are 
spinning, at speeds sufficient to allow wind turbines to operate at nominal full power. “A high 
wind shear at night is very common and must be regarded as a standard feature of the night-time 
atmosphere in the temperate zone and over land.”30 This has two effects.

    First, since it is very quiet when the air is calm, noise is more noticeable. Calm ground-level 
air allows the continuous background sound level to be in the low 20s (dBA), making noise 
levels in the 30s very noticeable. No significant background noise is present to mask wind 
turbine noise.

    Second, wind shear causes wind turbines to emit increased sound power because it creates a 
mismatch between the angles of attack for the blades within the blade-swept area. Wind speeds at 
the bottom of the rotation are much lower than at the top. Rotating wind turbine blades “thump” 
as they pass across the boundary between calm air near ground level and higher turbulent air. van 
den Berg shows that increases of 10 dB can be expected for angle mismatches of 9° or more. 
Even slight mismatches of 4 to 7° can increase sound power by 3 to 8 dBA.31 Calm or stable 

26 McCunney, R.J., Mundt, K.A., Colby, W.D., Dobie, R., Kaliski, K., Blais, M., Wind turbines and health: a critical 
review of the scientific literature, 56 J. Occup. Environ. Med. 108 (2014).

27 Case 14-F-0490, Recommended Decision (November 8, 2017), 109.

28 Irene van Kamp and Frits van den Berg, Health Effects Related to Wind Turbine Sound, Including Low-
Frequency Sound and Infrasound, supra, note 3, at 40.

29 See 16 NYCRR § 1001.19(d).

30 G. P. van den Berg, “Wind Turbine Power and Sound in Relation to Atmospheric Stability”, 11 Wind Energ. 151, 
168 (2008).

31 G. P. van den Berg, The sound of high winds: the effect of atmospheric stability on wind turbine sound and 
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atmosphere at near-ground altitude with wind shear near turbine hub height occurred in the van 
den Berg measurements 47% of the time over the course a year on average, and most often at
night.32

    “Every meteorologist knows about atmospheric stability”, but “for a long time wind turbines 
were not big enough for the effects of atmospheric stability to be clearly noticeable. Since wind 
turbines have grown taller the effect manifests itself more clearly.”33 

    As previously noted, acoustic standards provide adjustments for certain noise qualities by 
requiring that decibels be added to sound levels predicted by noise modeling. For example, ANSI 
S12.9 Parts 4 & 5 recommend that 10 dB be added to predictive sound modeling “[f]or 
residences in quiet rural areas”.34 Since, as indicated above, wind shear should be assumed to a 
common condition in New York, causing the project area to be very quiet during the times wind 
projects are most likely to operate, the 10 dB penalty is appropriate. Applying the penalty to 
ORES’s proposed design goal of 45 dBA results in a derived design goal of 35 dBA.35

Noise design goals should be applied at the property line

    The Draft regulations at §900-2.8(b) provide various noise design goals for wind and solar 
projects, each applied at the outside of a residence. However, because residential property is used 
and enjoyed across its full area, noise design goals should be applied at the property line.

    The Article 10 regulations require applicants to provide “noise design goals . . . at 
representative external property boundary lines of the facility.”36

    In its Certificate Order for the Cassadaga Wind project, the Siting Board adopted certificate 
conditions that apply short-term and long-term noise limits to all “portion[s] of a real property 
plot”,37  up to the properly line.38 The Draft regulations should adopt this approach.

microphone noise, diss. Univ. Groningen (2006), 62-65, available at <http://www.aph.gov.au/DocumentStore.ashx?
id=12de591b-804c-47c1-894b-e6156f9f5078>.

32 Id., 96.

33 Id., 3.

34 See accompanying comments by Rand Acoustics, Attachment E.

35 A 35 dBA design goal should, for the same reasons, replace the Draft regulation at §900-2.8(b)(1)(v), proposing 
“[a] maximum noise limit of forty (40) dBA Leq (1-hour) at the outside of any existing non-participating residence 
from the collector substation equipment”.

36 16 NYCRR § 1001.19(g).

37 Case 14-F-0490, Order Granting Certificate of Environmental Compatibility and Public Need, with Conditions 
(January 17, 2018), 71.

38  Id., 73.
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Tonal electrical connection noise requires a 5 dB adjustment to noise design goals

    Electrical connections, including electric substations and points of interconnection to 
transmission lines, generally emit tonal noise, which is recognized as particularly annoying. 
Electrical connection noise may be a particular issue for solar farms because those projects are 
often sited much closer to residential property than large-scale wind projects. The Draft 
regulations at §900-2.8(b)(1)(ii) and (2)(iii) state that there is “[a] prohibition on producing any 
audible prominent tones”, but inconsistently also states that “[s]hould a prominent tone occur”, 
the noise design goal “shall be increased by 5 dBA”. The design goal should be decreased by 5 
dBA for tonal noise.

    The 5 dBA adjustment should be incorporated into design because the regulation addresses 
predictive noise modeling conducted during the design phase. Otherwise, confirmation that a 
prominent tone occurs must wait for operations to commence.  A literal reading of the draft 
regulation would require a remodeling of project noise whenever audible prominent tones are 
reported, for example, by the lodging of a complaint. A more defensible and consistent approach 
is to require the 5 dB penalty be applied to the noise design goal for electrical connection 
facilities.

    As discussed in the comments by Rand Acoustics, the 5 dB penalty is conventionally added to 
the 10 dB penalty for night noise.

# # #
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Robert W. Rand, ASA, INCE (Member Emeritus) 
RAND ACOUSTICS, LLC 

65 Mere Point Road 
Brunswick, ME 04011 

E-mail: rrand@randacoustics.com 
 Telephone: 207-632-1215 

November 23, 2020 

To: New York Office for Renewable Energy Siting (ORES) Staff 

Re: Technical Report 
Review of Draft Regulations and Draft Uniform Standards and Conditions 
New York Office for Renewable Energy Siting (ORES) 

I respectfully submit this review of Draft Regulations and Draft Uniform Standards and 
Conditions for the New York Office for Renewable Energy Siting (ORES). This review 
focuses on noise pollution control (protection of communities from unwanted sound). Please 
note that the review is necessarily highly technical. Supporting information is provided 
through inserts and footnotes. 

Review basis 

1. INCE Rules of Practice require approving only noise control engineering studies,
reports, or work which, to the best of the reviewer's knowledge and belief, is safe for
public health, property, and welfare and in conformance with accepted practice. From
years of work in power generation noise control including ten years at Stone &
Webster Engineering Corporation, accepted practice includes planning to protect
communities from unwanted sound and assuring facilities comply with regulatory
requirements with an adequate margin of safety.

2. The draft regulations are understood to be intended for generic permitting of wind and
solar facilities with the predicate to protect people from unwanted sound and potential
adverse health effects. Noise complaints occur when developers, regulators, and
consultants fail to protect people from unwanted sound during the design and site
selection phase.

Predicate: Protection from Unwanted Sound 

1. Noise is unwanted sound; sound that is annoying or causes adverse health effects
(AHE), interfering with activities such as sleep, and degrading of amenity. Noise is
prevented through good siting and noise control during the design phase.

2. It is understood that: New York State has established the noise control predicate for
facility permitting- that being to protect people from effects of unwanted sound.

3. It is understood that: A community response of 10 percent highly annoyed (%HA) is
firmly established as an impact threshold in New York State environmental review,
and provides a community-based approach to evaluating intrusive noise. Highly
Annoyed is defined as an Adverse Health Effect.

4. “Qualitative Screening” is recommended to help the State during initial review by
determining early if facility noise levels are appropriate through comparison with
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rational ANSI noise criteria. Qualitative screening is intended to promote proper site 
selection and noise control considerations during the design phase. See Attachment A.

5. Wind turbines can be considered as very large fans with no housing, with pulsations of
acoustic energy radiated at the blade pass frequency (around 0.5-0.9 Hz for turbines
currently marketed) and with noise emissions ranging from the blade pass frequency
up through to 1000 Hz and higher. The majority of the acoustic energy exists in the
frequency range of 0.5 to 200 Hz. Per ISO 1996-1:2003, investigations have shown
that the perception and the effects of sounds differ considerably at low frequencies (5
to 200 Hz) as compared to mid or high frequencies. The main reasons for these
differences are as follows:
— perception of sounds as pulsations and fluctuations in amplitude and/or frequency;
— a much more rapid increase in loudness and annoyance with increasing sound
pressure levels at low frequencies than at mid or high frequencies;
— complaints about feelings of ear and body sensed pressure, dizziness, migraines
and tinnitus;
— annoyance caused by secondary effects like rattling of buildings elements,
windows, and doors or the vibration of mirrors, wall hangings and bric-a-brac on
tables and shelves;
—low frequencies are less attenuated by building sound transmission loss, resulting in
being perceived as louder indoors at low frequencies than at mid or high frequencies.

Sound with strong low-frequency content engenders greater annoyance than is 
predicted by the A-weighted sound pressure level. It is critical that the State ensure 
facility applicants prove their facilities will not subject people to unwanted sound by 
demonstrating compliance with the sound pressure level limits for low frequency 
sound specified in ANSI S12.2 Criteria for Evaluating Room Noise, Table 6 for the 16 
Hz, 31.5 Hz, and 63 Hz octave bands. 

6. Dan Driscoll of the New York State Department of Environmental Conservation
(NYDEC), with whom Stone & Webster worked extensively on power generation
noise control for PASNY years ago, provided input to NYSERDA in 2009 in an
Environmental Stakeholder Roundtable on Wind Power; (outdoor) criteria of 39 Ldn /
33 dB Leq at night for no more than sporadic complaints (limit %HA to less than 10
percent). See this letter’s Attachment B.

7. Night noise levels at 35 dBA in quiet rural areas are consistent with at most “Sporadic
Complaints”, and highly annoyed below 10 %HA. Night noise levels at 45 dBA in
quiet rural areas are consistent with “Widespread Complaints” and “Strong Appeals to
Stop the Noise”, and highly annoyed exceeding 10 %HA. (See Driscoll letter in
Attachment B for explanation of complaints response levels.)

The US EPA Levels Document of 1974 determined normalized community response
referenced to 55 case studies of noise complaints from a variety of intrusive noise
sources, and found very strong correlation between complaints and %HA. The data are
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consistent with Pedersen’s 2009 analysis. See this letter’s Attachment C. 

8. Health Canada reported high annoyance exceeding 10 %HA above 35 dBA. See this
letter’s Attachment D.

9. ANSI Standards establish thresholds for land use compatibility of intrusive noise.
Unfamiliar intrusive noise levels at night in quiet rural residential land use are
compatible below 30 dBA, marginally compatible from 30 to 35 dBA, and
incompatible above 35 dBA. See this letter’s Attachment E.

10. Germany, one of the world’s largest producers of wind power, limits average (Leq)
noise levels to 35 dBA at night in rural areas.

11. Paul Schomer, Ph.D, P.E., Schomer and Associates, Standards Director, Emeritus of
the Acoustical Society of America, in 2015 recommended for wind turbines in rural
areas, designing for 34 dBA and requiring that no more than 5 percent of facility noise
levels exceed 39 dBA, with an upper limit of approximately 40 dBA. He wrote, “For
very low-frequency sound and infrasound, public officials should require industry to
prove that their new designs will not create adverse effects on people, notably, on
sleep or those of the type listed on earlier charts [pressure on the ear, headache,
fatigue, nausea, dizziness]. This proof from industry must be provided before any new
windfarms are approved.”

Mr. Schomer later published “A possible criterion for wind farms” (Acoustics ’17
Boston, Noise: Paper 4aNSb3), recommending “the use of A-weighting and a 24-hour
Leq as the metric. 36-38 dB is recommended for the criterion.” Schomer found, “four
sets of independent data result in criteria recommendations that are remarkably close
to one another, lending support to a 24-hour A-weighted Leq wind turbine noise
criterion in or around the range of 36-38 dB(A).”

Review Summary 

1. If New York State is going to use a generic permitting process to protect people from
unwanted sound, it should focus on elements that direct proper siting selection and
noise control design to preclude the need for post-installation mitigation which will be
more expensive and have fewer options for the project operator. The noise standard
should reflect the current acoustic science as codified in ANSI and ISO standards.
Design criteria should be set at levels which will protect people from unwanted sound
and adverse health effects. See Driscoll and Schomer recommendations.

2. The proposed numerical standard in §900-6.5(A)(1)(i) at 45 Leq-1hour as the project
design goal will not protect people from adverse health effects of unwanted sound. A
45-dBA limit is appropriate for louder residential urban areas. However, it is
unreasonably high for quiet rural areas and breaches ANSI and ISO standards for rural
land use compatibility.
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3. ANSI standards inform appropriate design criteria that harmonize facility planning 

with land use compatibility and prevent unwanted sound impacts on people. 
Appropriate design criteria via ANSI standards are supported in findings and limits 
from Dan Driscoll, EPA, Health Canada, Schomer, Germany and wind turbine noise 
annoyance research. Criteria to protect people from unwanted, harmful and intrusive 
industrial sound in quiet rural areas should fall between 33 and 38 dBA (Leq-1hour). 
The 35 Leq,night criterion is the highest long-term average noise limit that can be 
recommended for wind turbines in quiet rural areas. 
 

4. The WHO Leq,night portion of its “conditional” Lden 45 issued in 2018 for wind 
turbines is by EU Directive definition in 2002, 10 dB less than the Lden, or Leq 35 
dBA, which is consistent with ANSI Compatibility guidelines for intrusive, unfamiliar 
noise impacts on rural residential land use. The equivalent 24-hour Leq for wind 
turbine noise at 45 Lden is approximately 5.8 dB +/- 2 dB lower, or 39 dBA+/- 2 dB 
(Fritz van den Berg, DOI: 10.1121/1.2934504, 2008). See Attachment F. 
 

5. However, the A-weighted Leq does not take into consideration noise impacts on sleep 
and adverse health effects from wind turbine impulsive low frequency noise 
fluctuations which routinely exceed the average noise level at night and during high 
wind shear. Low frequency crest factors of 8-12 dB were reported in the Shirley 
Cooperative Study. A design safety margin of up to 10 dB is therefore warranted for 
low frequency octave bands to prevent unwanted adverse health impacts on people. 
See Attachment F. 

 
6. “Qualitative Screening” helps State work during initial review by determining early if 

facility noise levels are appropriate through comparison with current science and 
health-based noise criteria.  
 

7. Germany now produces over 100,000 GWh per year with wind turbines with a 35-
dBA night noise limit in quiet areas. This criterion has proven feasible in rural 
Germany. If Germany can be successful using this criterion, then so can New York. 

 
 
Thank you for your consideration of this letter. If you have any questions, please contact me. 
 
Respectfully Submitted, 
 
 
________________________________________ 
Robert W. Rand, ASA, INCE (Member Emeritus) 
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Attachments:  
 
- Attachment A: Qualitative Screening 
- Attachment B: Dan Driscoll 2009 Noise Impact Assessment (NYSERDA) 
- Attachment C: US EPA and High Annoyance Noise Impact Assessment 
- Attachment D: Health Canada High Annoyance 
- Attachment E: ANSI Siting Criteria for Land Use Compatibility 
- Attachment F: ORES Draft Regulations Review and Recommendations 
- Attachment G: Professional Ethics 
- Attachment H: Qualifications 
 
Abbreviations:  
For purposes of this report the following definitions are provided: 
 
ANSI  American National Standards Institute 
ASA  Acoustical Society of America 
EPA  Environmental Protection Agency 
INCE  Institute of Noise Control Engineering 
NYDEC  New York State Department of Environmental Conservation 
NYSERDA New York State Energy Research and Development Authority 
ORES  Office of Renewable Energy Siting (New York) 
WHO  World Health Organization 
 
AHE  Adverse Health Effects 
Leq  Energy equivalent sound level over a period of time 
L,night  Per EU Directive 2002/49/EC of 25 June 2002, ‘Lden’ (day-evening-night 

noise indicator), the noise indicator for overall annoyance. Also, the long-term 
energy equivalent sound level during night hours 11pm to 7 am. 

Lden  Per EU Directive 2002/49/EC of 25 June 2002, ‘Lden’ (day-evening-night 
noise indicator), the noise indicator for overall annoyance. Also, the long-term 
energy equivalent sound level for 24 hours, where the evening (7 pm to 11pm) 
and night periods (11pm to 7 am) are weighted by 5 and 10 dB respectively. 

%HA  Percent Highly Annoyed 
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Attachment A: Qualitative Screening 

The draft regulations show consideration for detail and harmonization with ANSI standards. 
There is clear intent to simplify the permitting process.  

With that intent in mind, it is recommended that Qualitative Screening be incorporated at the 
start of permitting review to reduce cost and optimize site design for land use compatibility.  

Effective Qualitative Screening is seen to rest on three components, 

1) protect people from unwanted sound by limiting long term intrusive facility noise (as
predicted by applicants) to no more than 6 dB over the pre-existing background L90,
and limiting highest short-term sound levels (e.g. Fast response A-weighted sound
pressure level modulations during periods of high wind shear at night or operation
with high blade angles) no more than 10 dB over the pre-existing background L90,
measured per ANSI S12.100 for quiet rural areas,

2) Compliance with ANSI-ASA S12.2 Criteria for Evaluating Room Noise, Table 6 for
Sound Pressure Levels in the 16 Hz, 31.5 Hz and 63 Hz octave bands with an adequate
margin of safety to prevent perception and resulting high annoyance from fluctuating
low frequency sound (a safety margin of at least 5-10 dB in each octave band), and

3) Requiring use of Best Available Technology to ensure the lowest practical noise
emissions as designed, not as mitigation.

Longstanding research on background sound levels and studies in wind turbine facility 
applications in New York have found repeatedly that background L90 sound levels in quiet 
rural areas are below 30 dBA at night. This acoustic knowledge is codified in ANSI S12.100: 

ANSI S12.100 Section 3.12 Quiet residential areas [are defined as] “locations where the 
90th percentile for ANS-weighted sound levels that are defined in this Standard are less 
than 30 dB for at least two hours per day, and the A-weighted sound levels for those same 
two hours are less than 45 dB. These criteria apply to days with winds below 2 m/s.”  

Qualitative Screening should perform a qualitative evaluation at initial permit review stages 
comparing the existing background to facility design noise levels with the goal to screen out 
significant impacts.  

For Qualitative Screening, the existing quiet rural background sound level at night is assumed 
to be less than 30 dBA. The facility applicant may conduct at their discretion a pre-screening 
background sound level survey in accordance with ANSI S12.100 and report the results as a 
basis for a background sound level. Background, L90 sound levels higher than 30 dBA in 
quiet rural areas shall be flagged and require precise documentation for survey methods, 
locations, sounds heard and removed or retained in numeric computations, and rationale for 
assuming the higher background levels as a year-round design basis. Background levels shall 

15



Rand Acoustics, LLC: Technical Report 
Review of Draft Regulations and Draft Uniform Standards and Conditions 
New York Office for Renewable Energy Siting (ORES) 
November 23, 2020 
Page 7 of 29 
 

 

be considered in a location by location basis, not “averaged” into a “site-wide” value. 
 
NEPA defines 6 dB over background is a significant impact, objectionable impact at +10 dB, 
intrusive at +10 to +15 dB, and 20+dB is an intolerable noise impact. 
 
Qualitative screening criteria shall be based on background and predicted sound levels: 
 

a) night background ANS-weighted sound levels are assumed below 30 dBA (highest 
assumed, 29 dBA), or provided by applicant’s discretionary survey report, and 
  

b) via NEPA, a 6-dB increase over background is considered a significant impact. For 
facility applications predicting long-term average noise levels above 35 dBA for quiet 
residential land use (a significant impact threshold), screening review should generate a 
caution and require project re-design to protect people from unwanted sound at night. This 
night criteria level is established in ANSI S12.9 (see this letter’s Attachment E). 
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Attachment B: Dan Driscoll 2009 Noise Impact Assessment (NYSERDA) (page 1) 
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Attachment B: Dan Driscoll 2009 Noise Impact Assessment (NYSERDA) (page 2) 
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Attachment B: Dan Driscoll 2009 Noise Impact Assessment (NYSERDA) (page 3) 
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Attachment C: United States EPA Noise Impact Assessment 
 
In 1974 the United States Environmental Protection Agency (EPA) issued the “Levels 
Document” [1] with criteria on noise. Appendix D, Figure D-14 showed the relationship 
between the number of people who indicate in a social survey that they are Highly Annoyed 
and the number of people who indicate that they have ever Complained about the noise to 
anyone in authority.  
 
The data in Figure D-14 (original figure inset) were transcribed into the log-log figure below. 
Log-log display reveals the very strong relationship between complaints (C) and annoyance 
(%HA) with R2= 0.9694.  
 

 
Figure C-1. EPA Figure D-14 transcribed to log-log format, relationship between the number of people 
who indicate in a social survey that they are Highly Annoyed (%HA) and the number of people who 
indicate that they have ever Complained (C) about the noise to anyone in authority. 
 
The EPA Figure D-14 data show that for noise emissions from an operating facility achieving 
less than 10% highly annoyed in the neighboring area, facility noise control planning should 
design for a low percentage of complaints. From experience designing power generation, 
good noise control planning equates to designing for no more than “sporadic complaints”.  
 
The EPA case studies data in Appendix D, Figure D-7 were normalized to quiet rural areas 
using the method in Appendix D, Table D-7, and compared to Pedersen et al 2009 annoyance 
findings, shown below.  
 
 

 
1 "Information On Levels Of Environmental Noise Requisite To Protect Public Health And Welfare With An 
Adequate Margin Of Safety", US EPA, 550/9-74-004, March 1974. 
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The community reaction level of “Sporadic complaints”, analogous to a low percentage of 
complaints, were associated with long-term Leq sound levels between 30 and 35 dBA, and 
Percent Very Annoyed under 10 percent (Schomer’s estimate agrees with data inspection, 
about 5 percent). Whereas the draft regulation’s 45-dBA Leq-1hour design level is associated 
to “Strong appeals to stop the noise” and Percent Very Annoyed over 10 percent.  
 

 
Figure C-2. Criteria guidelines using comparison of EPA complaints and Pederson Waye 2009 annoyance 
data. Both data sets show that a facility’s long-term noise level of 45 dBA do not protect people from 
unwanted sound (complaints, appeals, %HA over 10 percent), whereas a facility’s long-term noise level of 
35 dBA is protective (at most sporadic complaints, %HA under 10 percent). 
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Attachment D: Health Canada High Annoyance 

In 2008, Health Canada Study director David Michaud identified high annoyance due to 
intrusive noise as a measure of health impact [2]. 

In 2016, Health Canada published data from its large wind turbine study of 2014 that 
confirmed strong annoyance due to noise ramping up quickly in the mid-30s dBA [3]. 
Annoyance increased a full order of magnitude from 30-35 dBA to 35-40 dBA. See Figure D-
1 below.  

Health Canada's noise annoyance finding is consistent with the WHO 2018 45 Lden guideline 
for the Leq,night portion. By EU Directive 2002, the Leq,night nighttime portion of the Lden 
is 10 dB lower. For Lden 45, Leq,night is 35 dBA. The WHO L,night portion of its 
“conditional” Lden 45 is consistent with ANSI Compatibility guidelines for intrusive, 
unfamiliar noise impacts on rural residential land use.  

Figure D-1. Health Canada findings of high annoyance, a measure of health impact, ramping up above 35 
dBA with 10-14 percent highly annoyed from 35 to 46 dBA. 

The Australian Administrative Appeals Tribunal, referencing WHO research, ruled 4 
December 2017 that "noise annoyance is a plausible pathway to disease", and, "There is an 
established association between WTN annoyance and adverse health effects". 

2 Michaud et al. Canadian Acoustics, 36(2): 13-28 (2008). "Defining high noise annoyance as an adverse health 
effect is certainly consistent with Health Canada’s definition of what constitutes “health”. ... "a change in %HAn 
can be used in environmental assessments as one of the measures of the magnitude of an adverse health effect 
caused by project related noise.". 
3 Michaud, D.S. et al Health Canada, J. Acoust. Soc. Am. 139 (3), March 2016.
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The ORES draft regulation’s 45, Leq-1hour noise limit could impose a Percent Highly 
Annoyed (%HA) far above 10 %HA in nearby residential land uses. From this unintended 
impact in the draft regulations, the standard if promulgated without responsible revision 
would produce adverse impacts antithetical to the State’s established predicate to protect 
people from unwanted sound and adverse health effects.  
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Attachment E: ANSI Siting Criteria for Land Use Compatibility 

ANSI S12.9 Parts 4 & 5 provides methods for determining noise level thresholds for 
compatibility with land use. Part 5 Annex A provides that "compatibility of a land use with 
the outdoor noise environment is assessed by comparing the predicted or measured annual 
average of the total day-night adjusted sound exposure or the annual average of the adjusted 
day-night average sound level at a site with the guidance criteria given in Figure A.1." The 
figure below shows ANSI S12.9 Part 5 Figure A.1. marked up for rural residential land use. 

Figure E-1. ANSI S12.9 Part 5 Figure A.1, with markups. Lists a range of land uses, including at the top, 
"Residential-Urban/suburban, Single Family, Extensive Outdoor Use". This category was selected as a 
basis for evaluation of compatibility for rural residential land use.  

This analysis evaluates compatibility for rural residential land use (homes), similar to the top 
category in Figure A.1, and does not evaluate for compatibility in farm fields proper 
(agricultural use). Part 5 Annex A Figure A.1 includes a footnote, "For residences in quiet 
rural areas (e.g., not near busy roads, busy railroads, grain elevators, etc.), the +10-dB 
adjustment in ANSI S12.9 Part 4 clause F.3.4.2 should be used." This adjustment was applied 
in this analysis to be conservative for homes away from busy roads and rail. 
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For each category a range of acceptable annual average day-night sound levels are listed for 
Compatible, Marginally Compatible, Compatible with Sound Insulation, and Incompatible. 
For the Residential-Urban/suburban, Single Family category, "Compatible" ranges up to 55 
Ldn, and "Marginally Compatible" extends to 60 Ldn. Intrusive noise levels above 60 Ldn are 
"Incompatible". 
 
Compatible land use is defined in ANSI S12.9 Part 5: 
 

3.1 compatible land use. Land use consistent with the outdoor noise environment such 
that the annual average of the total day-night adjusted sound exposure or the annual 
average of the adjusted day-night average sound level at a site is not greater than the 
compatibility limit designated for that land use. 
3.2 land use. Existing or intended use of a specifically delineated land area or parcel.  
3.3 land use category. A logical grouping of a set of related land uses. 

 
The ANSI S12.9 Part 4 adjustment from urban to quiet rural local conditions is a reduction of 
15 dBA, including 10 dB for "quiet rural settings" (ANSI S12.9 Part 4 Section F.3.4.2) and 5 
dB for unfamiliar intrusive noise (ANSI S12.9 Part 4 Section F.3.4.1).  These two factors are 
additive (ANSI S12.9 Part 4 Section F.3.4.3).  In practice, these factors may be used to either 
1) adjust measured or predicted levels upward to assess against ANSI land use compatibility 
ratings, or 2) adjust ANSI land use compatibility ratings downward to assess measured or 
predicted sound levels. The comparative result is the same. For this calculation, the 
compatibility noise ratings were adjusted downward for direct comparison to facility long 
term average (Leq) noise predictions. 
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The tables below summarize the calculation utilized to determine land use compatibility noise 
criteria for rural residential land us using ANSI S12.9 Parts 4&5 assuming a quiet rural area. 
"Criteria" means the level that should not be exceeded- the highest allowable long-term 
average (Leq) noise level. The more stringent “Night” criteria are highlighted. 

Criteria for "Compatibility" per ANSI S12.9: 
Factor Day-Night 

Sound Level 
(DNL) 

Day 
Sound 
Level: 

Night 
Sound 
Level: 

Average 
Level 
(Leq*): 

Part 5 Figure A.1 Residential Urban/suburban, 
Single Family Compatible, at the edge of 
Marginal Compatibility: 

55 55 45 49 

Adjust: 10 dB for quiet rural settings 
(Part 4 F.3.4.1): 

-10 -10 -10 -10

Adjust: 5 dB for unfamiliar intrusive noise 
(Part 4 F.3.4.3): 

-5 -5 -5 -5

Criteria for "Compatibility", dBA: 40 40 30 34 

(continued) 

Criteria for "Marginal Compatibility" per ANSI S12.9: 
Factor Day-Night 

Sound Level 
(DNL) 

Day 
Sound 
Level: 

Night 
Sound 
Level: 

Average 
Level 
(Leq*): 

Part 5 Figure A.1 Residential Urban/suburban, 
Single Family Marginal Compatibility, at edge 
of Incompatible: 

60 60 50 54 

Adjust: 10 dB for quiet rural settings 
(Part 4 F.3.4.1): 

-10 -10 -10 -10

Adjust: 5 dB for unfamiliar intrusive noise 
(Part 4 F.3.4.3): 

-5 -5 -5 -5

Criteria for "Marginal Compatibility", 
dBA: 

45 45 35 39 

* The energy-equivalent average level (Leq) equivalent to a 24-hour day-night level (DNL) is
computed as 6.4 dB less than the day-night level due to level weighting of -10 dB from 10 pm to 7 am.

The ANSI S12.9 calculation concludes that for unfamiliar intrusive noise in quiet rural areas, 
long-term average (Leq) noise levels lower than 30 dBA are “compatible”; long-term Leq 
noise levels between 30 and 35 dBA are "marginally compatible"; long-term Leq noise levels 
exceeding 35 dBA at night are “incompatible”. 
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Attachment F: ORES Draft Regulations Review and Recommendations 
 
1. Documents Reviewed 

1) Chapter XVIII, Title 19 of NYCRR Part 900, Office of Renewable Energy Siting, 
Subparts 900-1 – 900-5; 900-7 – 900-14 

2) Chapter XVIII, Title 19 of NYCRR Part 900, Office of Renewable Energy Siting, 
Subpart 900-6 Uniform Standards and Conditions 
 

2. Document Review 

2.1 §900-6.4 Facility Construction and Maintenance 

2.1.1 (k) Construction Noise. To minimize noise impacts during construction, the permittee
 shall:  

(1) Maintain functioning mufflers on all transportation and construction machinery; 

(2) Respond to noise and vibration complaints according to the complaint resolution 
protocol approved by the Office; and 

(3) Comply with all substantive provisions of all local laws regulating construction 
noise unless they are waived. 

The draft lacks regulatory prohibitions or standards (limits) for noise annoyance, and 
there are no prohibitions on vibration damage or vibration limits for most construction 
activities. (Bureau of Mines blast limits are listed in Section (m)(2) Blasting.) There 
are no vibration damage protections for historic buildings (e.g. listed on the National 
Historic Register) which can be more vulnerable to intrusive vibration than most 
structures. 

 
When noise complaints are lodged, it is usually because the permitted hours of 
operation are breached. Daytime construction hours should be specified. 
Construction start time includes (shall be prior to) noise generated by warm-up 
and maintenance. 
 
Neighbors should not be asked to bear vibration annoyance during construction. 
Vibration capable of producing damage can occur from non-blasting equipment 
and should be controlled and monitored to prevent damage to nearby homes and 
structures.  
 
Human detect or sense vibrations at levels well below those which associated with 
structural damage. In a study performed by the United States Bureau of Mines 
(USBM), vibrations were classified as being “barely perceptible” to humans at 
levels as low as 0.011 in/sec; and vibration levels were categorized as “severe” at 
levels as low as 0.301 in/sec. The same USBM study evaluated the response of 
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residential structures to vibrations and found that the minimum vibration level to 
damage older homes with plaster-on-lath construction is 0.50 in/sec; and 0.75 
in/sec for newer drywall construction homes. These vibration damage levels are 
consistent with the Bureau of Mines blast limits listed further on in Section (m)(2) 
Blasting. 

 
Recommendations, Section §900-6.4(k) 

 
1. Provide protections against vibration annoyance during construction. Adherence to 

the vibration magnitudes corresponding to the perceptibility threshold will insure 
minimum discomfort and annoyance. As provided for operations in §900-
6.5(a)(1)(iv), example wording is listed below in brackets: 
 
[Not produce human perceptible vibrations inside any non-participating residence 
existing as of the issuance date of the siting permit that exceed the limits for 
residential use recommended in ANSI/ASA Standard S2.71-1983 (R August 6, 
2012) "Guide to the evaluation of human exposure to vibration in buildings" (see 
section 900-15.1(a)(1)(i) of this Part)”.] 
 

2. Provide protections against noise annoyance and adverse noise impacts during 
construction. Example noise limits below: 
 
[The sound from construction activities between 8:00 p.m. and 7:00 a.m. is subject 
to the following limits: At and within the property line of any property for which 
the zoning, or, if un-zoned, the existing use or use contemplated under a 
comprehensive plan, is not predominantly commercial, transportation, or 
industrial, the maximum sound level shall not exceed: 
 
65 dBA between 7:00 a.m. and 7:00 p.m., and  
55 dBA between 7:00 p.m. and 7:00 a.m. 
 
The maximum sound level shall be measured using the fast response (LAFmax). 
 
For noise immissions at school locations, the limits in American National 
Standards Institute/Acoustical Society of America [ANSI/ASA] S-12.60 
“Classroom Acoustics” shall be met.] 
 
To be placed in the Definitions section:  
 
[MAXIMUM SOUND LEVEL: Ten times the common logarithm of the square of 
the ratio of the maximum sound to the reference sound of 20 microPascals (uPa). 
Symbol: LAFmax.] 
 

3. Provide protections against vibration damage during all construction operations for 
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nearby structures and historic buildings, using the NCHRP report [4] as 
framework. Example requirements below: 
 
[An initial screening process shall be conducted for buildings surrounding a 
construction site. All structures should be evaluated on their own physical 
condition. For the screening process, a conservative threshold for potential damage 
should be assumed, and simple vibration-prediction methods used to estimate 
levels of vibration that could occur at each building located within some assumed 
screening distance. A conservative screening distance of 500 feet shall be used for 
all but blasting activity. Conservative thresholds for potential damage of 0.2 in/sec 
for transient and 0.1 in/sec for continuous vibrations shall be met. 
 

2.2  §900-6.5 Facility Operation 

2.2.1 (a) Noise Limits for Wind Facilities 

2.2.1.1 This section requires “(i) Comply with a maximum noise limit of forty-five (45) dBA 
Leq (8-hour) at the outside of any non-participating residence, and fifty-five (55) dBA 
Leq (8-hour) at the outside of any participating residence existing as of the issuance 
date of the siting permit;”.  

The noise limits and compliance location are permissive and the time frame too long, 
favoring the developer at the expense of the neighbors and ignoring zoning precedent,  

1) An 8-hour noise limit is unreasonable due to practical inability to parse out 
contamination from other noise sources over such a long time period, making 
compliance testing unworkable, 
2) An 8-hour noise limit ignores the primary complaint for wind turbine intrusive 
noise, sleep disturbance, which is assessed more effectively by documenting the 
maximum noise level and presence of deep or excessive amplitude modulations,  
3) A 45-dBA noise limit assures complaints in quiet rural areas, 
a) 45 dBA is some 20 dBA above typical background L90 levels, an intrusive 
noise increase associated with strong appeals to stop the noise and/or legal action, 
b) 45 dBA is associated to annoyance, an Adverse health Effect, above 10 %HA, 
c) 45 dBA is some 10 dBA above the highest threshold for intrusive noise 
compatibility with rural residential land use (ANSI S12.9 Parts 4 & 5), assuring 
unwanted sound, noise annoyance, noise complaints and amenity degradation, 
d) 45 dBA outside with windows partially open assures indoors intrusive noise 
levels exceeding known sleep disturbance thresholds published by WHO 2009, 
e) 45 dBA, night (8 hours) is 10 dB louder than the 8-hour L,night portion of the 
WHO’s 2018 cautionary 45 Lden noise limit for wind turbines, where the evening and 
night portions of the Lden are 5 and 10 dB lower than the Lden, respectively, 

 
4 “Current Practices to Address Construction Vibrations and Potential Effects to Historic Buildings Adjacent to 
Transportation Projects,” National Cooperative Highway Research Program Report 25-25/Task 72 (Washington, 
D.C.: National Academy of Sciences, 2012). 
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4) Regulatory limits at the house are incompatible with standard zoning practice
and principle which use the property line for regulatory limits on environmental
intrusions. Indeed, Article 10 regulations [5] require facility applicants to provide
“noise design goals … at representative external property boundary lines of the
facility.”
5) The design goal should be 35 dBA Leq, consistent with ANSI standards and
the equivalent of most jurisdictions’ requirements who have enacted protections for
public health and welfare from excessive noise in quiet rural areas.

Recommendations, Section §900-6.5(a) 

2.2.1.2 This section requires “(ii) Not produce any audible prominent tones, as defined by 
using the constant level differences listed under ANSI S12.9 2005/Part 4 Annex C 
(sounds with tonal content) (see section 900-15.1(a)(1)(iii) of this Part) at the outside 
of any non-participating residence existing as of the issuance date of the siting permit. 
Should a prominent tone occur, the broadband overall (dBA) noise level at the 
evaluated non-participating position shall be increased by five (5) dBA for evaluation 
of compliance with subparagraphs (i) and (v) of this paragraph;”.  

These requirements are consistent with ANSI S12.9 Part 4. However, from a noise control 
planning perspective, tonal noise notably from transformers is known and can be 
anticipated and prevented with noise controls during the design review phase. Noise 
controls should be incorporated in facility designs to prevent excessive tonal noise, 
rather than allowing tonal noise through and then penalizing the facility during 
operations and requiring noise controls to be installed after construction, which are 
usually much more expensive. Typically, a 5-dB penalty is added for tonal noise and 
should be factored into the overall facility design goal.  

2.2.1.3 This section also requires “(iii) Comply with a maximum noise limit of sixty-five (65) 
dB Leq (1-hour) at the full octave frequency bands of sixteen (16), thirty-one and a 
half (31.5), and sixty-three (63) Hertz outside of any non-participating residence 
existing as of the issuance date of the siting permit, in accordance with Annex D of 
ANSI standard S12.9-2005/Part 4 Section D.2.(1) (Analysis of sounds with strong low-
frequency content) (see section 900-15.1(a)(1)(iii) of this Part);” 

These requirements are faulty suggesting there was a misinterpretation of the ANSI 
standard. The ANSI standard states, “Generally, annoyance is minimal when octave-
band sound pressure levels are less than 65 dB at 16, 31.5, and 63-Hz midband 
frequencies. However, low-frequency sound sources characterized by rapidly 
fluctuating amplitude, such as rhythm instruments for popular music, may cause 
annoyance when these octave-band sound pressure levels are less than 65 dB.”  

The term “sound pressure level” is defined in ANSI S1.13-2005, Section 5.9 as “Ten 
times the common logarithm of the square of the ratio of the sound pressure to the 

5 16 NYCRR § 1001.19(g). 
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reference sound pressure of 20 micropascals. Unit: decibel (dB); symbol: Lp.” The 
ANSI standard S12.9-2005/Part 4 Section D.2.(1) uses the octave band sound pressure 
level, Lp, not the long-term average octave band Leq (1-hour). 

INFORMATIVE: The Leq (1-hour) metric is not part of ANSI S12.9 Annex D Section D.2. 
The human ear has a short response time, on the order of milliseconds, and does not 
average incoming low frequency intrusive noise over an hour and then decide if the noise 
is annoying. It is generally accepted in the acoustics profession that a sound pressure 
level acquired with Fast response (0.125s time weighting) corresponds to how the ear 
hears. A 1-hour average sound level obscures fluctuating maximum sound pressure levels 
and is not informative for regulators assessing complaints of rhythmic (amplitude 
modulating) sound such as low frequency wind turbine noise.  

ANSI goes on to say, “However, low-frequency sound sources characterized by rapidly 
fluctuating amplitude, such as rhythm instruments for popular music, may cause 
annoyance when these octave-band sound pressure levels are less than 65 dB.” It is 
general practice in acoustics including in New York to apply a 5-dB penalty for tonal or 
intrusive low frequency noises due to annoyance. Wind turbine noise is fluctuating in the 
low frequencies with pronounced peaks at blade pass rates, especially during high wind 
shear conditions. “A high wind shear at night is very common and must be regarded as a 
standard feature of the night-time atmosphere in the temperate zone and over land.”[6] 
Wind shear exponents routinely exceed manufacturer specifications especially at night [7] 
when resulting increased immitted fluctuating and pulsatile low frequency noise are most 
likely to disturb sleep and amenity resulting in high annoyance. ISO 9613-2 (the 
algorithm used in noise modeling software) accounts for moderate shear, but is not 
designed for high levels of shear. Regulators should recognize and factor for night noise 
modulation during application review, rather than rely on (unproven) assurances from 
developers that they can control night noise modulations with firmware. Once operating, 
experience confirms that wind facilities have no reliable means to prevent excessive night 
noise save facility shutdown. Accordingly, design review should factor octave bands limits 
in residential property to be less than 65 - 5 or 60 dB measured using Fast response. 

ANSI S12.2: Provides thresholds for audible noise and for sensed vibrations in its Annex 
D which provides RC Mark II criteria [8]. The figure below summarizes the problem of 
using 65 dB as thresholds in the 16, 31.5 and 63 Hertz octave bands. A 65-dB octave-
band sound pressure level is associated to “Moderately perceptible vibration and rattle 
likely”.  

6 G. P. van den Berg, “Wind Turbine Power and Sound in Relation to Atmospheric Stability”, Wind Energ. 
2008; II:151-169, (www.interscience.wiley.com) DOI: 10.1002/we.240. 
7 Kelley, N., Smith, B., Smith, K., Randall, G., Malcolm, D., "Evaluation of Wind Shear Patterns at Midwest 
Wind Energy Facilities", NREL/CP-500-32492, May 2002. 
8 Criteria for Evaluating Room Noise, publication date 2019 (ANSI/ASA S12.2-2019). 
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INFORMATIVE (continued): 

A minimum 5-dB design margin of safety is needed to prevent annoyance associated with 
perceptible vibration and rattles. 

Figure F-1. ANSI S12.2 thresholds for sensed vibrations, Annex D, RC Mark II. 

SHIRLEY: During the 2012 Cooperative Study in Shirley Wisconsin, the Shirley 2.5MW 
wind turbine emissions were perceptible by neighbors and observable by instrumentation 
during noise and pressure microbarometer surveys at distances of 1300 to 7000 feet [9]. 
Residents reported "being intensely affected despite inaudibility and to be aware of 
turbine operation when the turbines are not visible". Vibration perception included 
perception of airborne vibrations (noise) and sensations of pressure. 

It is well known from basic field research that noise can produce vibrations in homes that 
are humanly perceptible, as outlined by Hubbard [10].  

Hubbard's Figure 8 provides a composite guideline for whole body vibration perception. 

 
 

 
9 Channel Islands Acoustics, Camarillo, CA, Principal: Dr. Bruce Walker; Hessler Associates, Inc., Haymarket, 
VA Principals: George F. and David M. Hessler; Rand Acoustics, Brunswick, ME, Principal: Robert Rand; 
Schomer and Associates, Inc., Champaign, IL, Principal: Dr. Paul Schomer, "A Cooperative Measurement 
Survey and Analysis of Low Frequency and Infrasound at the Shirley Wind Farm in Brown County, Wisconsin", 
Wisconsin PSC REF#:178263, December 24, 2012. 
10 Hubbard, H., "Noise Induced House Vibration and Human Perception", Noise Control Engineering Journal, 
Volume 9 No.2, pp. 49-55, September-October 1982. 
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INFORMATIVE (continued): 

Figure F-2. Hubbard 1982, Figure 8; curve represents the combined responses of a person in either 
the up and down, fore and aft, or sideways directions whichever is the most sensitive. The composite 
guidelines curve of Fig. 8 is judged to be the best representation of the available whole body (most 
sensitive axis) vibration perception data. 

Hubbard's Figure 9 outlined "perceptible vibrations" thresholds spanning the low-
frequency range from 0.1 to 100 Hz in one-third octave bands.  

Figure F-3. Hubbard 1982, Figure 9; indicates the outside sound pressure levels in given one-third 
octave bands causing perceptible vibration inside a house structure. 

One-third-octave band sound levels acquired outdoors during partial power operation, 
for the widely spaced wind facility comprised of eight, Nordex 2.5MW turbines at Shirley, 
were superimposed on the Hubbard data in the figure below.  
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INFORMATIVE (continued): 

 

Figure F-4. Perceptible Vibration. Outdoors noise levels acquired for 2.5MW turbines at 1300 feet, 
compared to Hubbard 1982 Figure 9. Note: Hubbard's Figure 9 indicates the outside sound pressure 
levels in given one-third octave bands that will cause perceptible vibration inside a house structure. To 
this, outdoors 1/3 octave band Leq (average) sound levels acquired at Shirley, WI 2012 during partial 
power operation were superimposed, along with the median audibility threshold in ISO 226 (range +/-
12dB).  

The Hubbard and Shirley data comparisons confirm that vibration sensation from wind 
turbine impulsive fluctuating noise is likely, and can be perceivable indoors as noise or 
sensation below the audible threshold under 40 Hz and under 60 dB.  

Crest factors (ratios of peak to average levels) at Shirley location R2 reached 8-12 dB 
above average levels (L1 – Leq, L_0.5-100Hz, Shirley Report Table 4). Accordingly, a 10-
dB safety design margin for impulsive fluctuations is warranted. 

Recommendations, Section §900-6.5(a) (continued) 

Section §900-6.5(a) can be properly adjusted to be consistent with ANSI standard S12.9-
2005/Part 4 Section D.2.(1) and ANSI S12.2, and a safety margin for impulsive fluctuations, 
establishing conservative design criteria per octave band at 55 dB, by restating as follows: 

“(iii) Comply with a maximum noise limit of fifty-five (55) dB sound pressure level (defined in 
ANSI S1.13-2005, Section 5.9) using meter Fast response (defined in ANSI S1.4-1983) at the 
full octave frequency bands of sixteen (16), thirty-one and a half (31.5), and sixty-three (63) 
Hertz outside of any non-participating residence existing as of the issuance date of the siting 
permit, octave bands as listed in Annex D of ANSI standard S12.9-2005/Part 4 Section 
D.2.(1) (Analysis of sounds with strong low-frequency content) (see section 900-15.1(a)(1)(iii) 
of this Part);”. 
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2.3 §900-2.8 Exhibit 7 Noise and Vibration

2.3.1 (i) An evaluation of ambient pre-construction baseline noise conditions … 

The draft regulations §900-2.8 Exhibit 7(i) require measurement of the existing L90 
background for wind and solar facilities, “An evaluation of ambient pre-construction 
baseline noise conditions by using the L90 statistical and the Leq energy based noise 
descriptors, and by following the recommendations included in ANSI/ASA S3/SC 
1.100 -2014-ANSI/ASA S12.100-2014 American National Standard entitled Methods 
to Define and Measure the Residual Sound in Protected Natural and Quiet Residential 
Areas (see section 900-15.1(a)(1)(iv) of this Part). Sound surveys shall be conducted 
for, at a minimum, a seven (7) day-long period for wind facilities and a four (4) day-
long period for solar facilities.” 

ANSI S12.100 states, “This standard provides basic quantities and procedures for the 
description of residual sound levels in protected natural areas and quiet residential 
areas. This information Attachments the basic information contained in the American 
National Standards listed as references. This standard specifies a method to measure 
residual sound in protected natural areas and quiet residential areas. This standard 
sets minimum requirements for the instruments used and for the sensitivity checks 
performed in conjunction with measurements in parks, wilderness areas, and quiet 
residential areas. This standard defines the A-weighted, noise-compensated (ANS-
weighted metric), which is the standard A-weighting filtered to exclude sounds above 
the 1 kHz octave band. … The resulting data can be used to characterize residual 
sound levels with respect to anthropogenic noise. Data obtained in quiet residential 
areas can be used to assess the residual sound in relation to manmade noise sources 
such as wind turbine generators, compressor stations for pipelines, highways, and 
airports.” [emphasis added]. 

The draft section §900-2.8 Exhibit 7(i) is unconnected to other requirements in the 
draft regulations.  

Recommendations, Section §900-2.8 Exhibit 7(i): 

The generic design basis for background sound levels in quiet rural New York shall assume 
that the existing L90 background sound levels are below 30 dBA at night as stated in ANSI 
S12.100.  

As an alternative to assuming existing L90 background levels are under 30 dBA as stated in 
ANSI S12.100 for quiet rural areas, the applicant may be granted use of ANSI S12.100 to 
conduct discretionary background surveys in preliminary permitting to 1) confirm existing 
land use including earmarking “quiet residential land use” and 2) prevent potentially 
fraudulent elevated (contaminated) L90 background estimates by unscrupulous parties. 
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Applicant-reported measured L90 background sound levels shall be acquired using the 
methods in ANSI S12.100 and shall free of intermittent and contaminating noise, as required 
in ANSI S12.100. 

It is further recommended that if the applicant conducts discretionary background surveys, 
that L90 background measurements taken in different locations over a large project area are 
not to be “averaged” into a “site-wide” L90 but considered on a location by location basis. 
Wind and solar facility micro-siting methods are equipped to respond to local conditions 
(sound level, topography, setbacks, and other design considerations) and adjust equipment 
locations to prevent unwanted sound. Data acquired at measurement locations judged as 
“representative” of other locations shall be free of intermittent and contaminating noise as 
required in ANSI S12.100.  

Recommendations, Section §900-15.1(a)   

The following references should be added: 

() Criteria for Evaluating Room Noise, publication date 2019 (ANSI/ASA S12.2-2019). 
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Attachment G: Professional Ethics 

As a neutral party, my background is in power generation noise control, community noise 
impact assessment, designing to meet regulations and protect health and welfare. I worked for 
Stone & Webster for ten years in the Noise and Vibration Group and have designed or 
reviewed noise controls for most utility-scale power technologies and a number of 
commercial technologies. If someone levels the charge "anti-wind", they also don't know that 
by the same logic they'd have to apply labels such as "anti-coal", "anti-oil", "anti-nuclear", 
"anti-transformer", "anti-backup-generator", and perhaps "anti-restaurant" and "anti-concert-
hall". 

In my firm's independent professional capacity, there is no particular "bias" or interest in the 
brand of noise-producing equipment being investigated. Rand Acoustics provides consultation 
for the best possible facility design ensuring that regulations are met, public safety, health and 
welfare is protected and complaints are prevented with an adequate margin of safety. The 
same requirements should be applied to any acoustician who conducts studies or makes 
recommendations for future wind and solar energy projects. 

Recommendations and professional cautions are carefully developed from years of power 
generation experience and professional investigations. Services and opinions have proved 
useful for utilities, commercial clients, the military, regulators and communities alike.  

Due to materials and design challenges, at this time sufficient distance is the only reliable 
noise control option for large three-bladed wind turbines.  
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Attachment H: Qualifications 

Mr. Rand is owner of Rand Acoustics, LLC, a Member Emeritus of the Institute of Noise 
Control Engineers (INCE) and a Member of the Acoustical Society of America (ASA) with 
over forty years of experience providing environmental and technical consulting services to 
power generation, military, medical, commercial, industrial, and community projects.  

Mr. Rand's experience in general acoustics includes industrial noise control, environmental 
impact assessment, interior acoustics, and electroacoustics, with ten years in the Noise 
Control Group at Stone & Webster Engineering Corporation, and five years of consulting 
projects for DARPA and the U.S. Army. He has conducted environmental acoustic analyses, 
project engineering and budget management, permitting reviews, acoustic testing, noise 
control design and costing, and operations monitoring activities for power generation and 
commercial projects. Rand Acoustics was founded in 1996 as an independent consulting firm. 

Mr. Rand's wind turbine experience spans the last eleven years from 2009 to present day 2020 
with investigations and testing of acoustic and infrasonic pressure pulsations, community 
noise impact assessment, and expert testimony for industrial wind turbines at multiple 
facilities. Significant testing reported in the literature includes independent peer-reviewed 
investigations in Falmouth, Massachusetts in April 2011, and the Cooperative Measurement 
Study in Shirley, Wisconsin in December 2012.  

Mr. Rand is qualified on the relationship of wind turbine acoustical emissions to health effects 
having unexpectedly experienced severe adverse health impacts during investigations in 
Falmouth, Massachusetts in April 2011, including nausea, dizziness hyperacusis and 
monocular vision with weeks for recovery. Unusual acoustic characteristics identified during 
the Falmouth survey included recurring barometric pressure oscillations occurring at the blade 
pass frequency of the nearby turbine, which were stronger inside the home under 
investigation. Impacts were mitigated with distance. Barometric oscillations at blade pass rate 
were confirmed at Shirley in 2012. Susceptible to motion sickness, Mr. Rand experienced 
adverse health impacts during investigations at four other industrial wind turbine facilities: 
Hardscrabble Wind Facility, NY, 2012; Vader Piet Wind Facility, Aruba, 2012; Shirley Wind 
Facility, Shirley, WI, 2012, and the Golden West Facility, Calhan, CO, 2016.  

A copy of his biography with papers published and cases where he has been accepted as an 
expert witness in the field of acoustics, is available separately.  
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Hickory Creek Consulting LLC 
______________________________________________________________________ 

Karen Schneller-McDonald             845 758-2369 
25 Carriage Drive                 katykill2@gmail.com 
Red Hook, New York 12571 

Proposed regulations and policy changes: Renewable energy siting 
Review and initial comments regarding water and wetlands 

Presented to Kate Kremer 
November 12, 2020 

I’ve reviewed the proposed regulations Chapter XVIII, Title 19 of NYCRR Part 900 Office of 
Renewable Energy Siting, Subparts 900-1 – 900-5; 900-7 – 900-14 with regard to wetlands, streams, and 
other water resources. Several general themes emerged from this review. 

Wind and solar farms, while sources of renewable energy, can adversely affect land and water systems 
that contribute to local climate change resiliency— unless these systems are adequately protected. 
Adequate protection of water resources requires attention to impacts on the interconnected network of 
all wetlands, streams, and waterbodies affected by these projects, not just a subset of these resources. 
For example, limiting impact assessment and mitigation to only DEC-regulated streams and wetlands (a 
fraction of the total) also limits water protection: It is like trying to protect water quality in only one 
segment of a river. 

Impacts from wind farms and solar farms are largely due to the scale of these projects and the details of 
their siting, operation, and maintenance. A wind (or solar) farm is an industrial land use; while the 
energy source is renewable and doesn’t pollute air and water, project construction and infrastructure can 
have significant effects on surrounding land and water. I recently reviewed  the Alle-Catt wind farm with 
a project area of 106 sq. miles; its roads crossed more than 400 wetlands and streams (many of which 
are unprotected) and fragmented significant blocks of interior forest habitat. Each wind turbine rests on a 
concrete pad that measures 30-50 feet across and is  6-30 feet thick— and can weigh over 2 million 
pounds (1000 tons). The turbine adds 165-300+ tons to the pad weight, depending on size. Wind farms 
include construction of miles of roads, many of which must be reinforced to withstand enormous loads 
during transport of turbine parts and equipment. Projects include supporting infrastructure like 
transmission lines  and equipment staging areas. Obviously, several serious adverse environmental 
impacts result from such projects.  

Solar farms are smaller in size in terms of acreage, but impact on land and water is more concentrated 
within that area, and most trees must be removed. For example, one site comprised 3800 acres for 
approximately 600,000 solar panels plus access roads and the electrical collection system.  
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I applaud New York State’s efforts to increase production of energy from renewable sources. However, 
the promotion and approval of renewable energy projects does not negate New York State’s 
responsibility to continue to adequately protect the state’s land and water resources and the benefits they 
provide for our communities (clean water, flood reduction, water supply, habitat). It is reasonable to 
expect that the proposed standards would be at least as protective of the state’s water and wildlife 
resources as Article 10 and existing state wetland and stream regulations, while making the review 
process clearer, less redundant and more efficient. After reviewing the proposed regulations, I find that is 
not the case; protections overall have been substantially decreased. 

The need to provide adequate protection for our water is underscored by development pressure and 
climate change effects including increased flooding and water quality and supply issues. As the federal 
government has decreased its oversight, NYS has initiated efforts to step up state protection of water 
resources via proposed legislation and encouragement of local protection initiatives. These issues make 
it even more important that the proposed regulations maintain or even improve current levels of 
protection. 

The network of small wetlands and streams across the landscape is the natural infrastructure that helps 
us achieve resilience to climate change effects. Many of the wetlands and streams are hydrologically 
connected within a common watershed. Wetlands collectively serve as ‘sponges’ that store flood waters, 
and streams distribute them gradually across the landscape. Only a portion of this natural infrastructure 
falls under state or federal jurisdiction. Since groundwater, wetlands and streams are interconnected, 
protecting only some of these wetlands and streams but not others, leaves our communities’ resources 
vulnerable to impacts. 

The effort to expedite the approval of these projects, through these proposed regulations, unfortunately 
is being advanced at the expense of adequate environmental protection— providing less protection, for 
fewer wetlands and streams. The proposed regulations contain numerous attempts to short-cut 
environmental reviews that in many cases conflict with the recommendations of ecological science, 
wetland science, and stream / watershed best management practices. Alternative means of streamlining 
project review should be implemented, keeping in mind that in some cases review delays have been 
exacerbated by applicants’ refusal to provide pertinent information in a timely manner and resistance to 
implementing sound environmental protection practices necessary for adequate resource protection. 

The proposed regulations do not reflect an understanding of environmental science and now-
conventional methods to review and mitigate environmental impacts. Many sections read like they are 
written by someone with little or no understanding or experience with wetland science, watershed 
management, ecology, and best practices for stream protection. This does not serve the best interests of 
the people of NY state and protection of our water resources. These regulations must be based on sound 
science and best management practices, and should retain the involvement and authority of NYS DEC 
natural resource professionals throughout the environmental impact review process and in decisions that 
affect wetlands and streams.  

More detail should be provided on an applicant’s pre-application obligations to conduct adequate natural 
resource surveys and investigations, as appropriate, in consultation with NYSDEC. Without more 
detailed pre-application requirements, applicants have no incentive to submit an application that is ready 
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for review. The 12-month time frame for application review will predictably result in the inability of 
agency staff and the public to meaningfully understand the impacts of project proposals. 

Municipalities in NY State have been encouraged to develop their own water protection ordinances or 
regulations because state and federal regulations leave many streams and wetlands unprotected. The 
right to do so must be protected. 

Long after wind and solar farms are decommissioned or replaced with more efficient alternatives, 
residents of NY will be stuck with the impacts from these projects on our water and wildlife. NYS needs 
to ensure that these resources are adequately safeguarded during project review, siting, construction, and 
operation. 

 Review of Chapter XVIII, Title 19 of NYCRR Part 900 Office of Renewable Energy Siting 

Summary of comments 

1.  The proposed regulations require maps of wetlands, streams and waterbodies that do not consistently 
call for inclusion of all of these resources, but rather are limited to jurisdictional groups, ie NYS-
regulated waters. All wetlands and streams in the study area should be mapped for numerous reasons: 
water resources are hydrologically interconnected; NYS protects only a fraction of our wetlands and 
streams; federal wetland jurisdiction sometimes depends on a wetland’s proximity to a stream, so we 
need to see them on the same map. Through the review process, wetlands and streams can be examined 
more closely to inform subsequent decisions regarding which wetlands to delineate, and which wetland 
and stream impacts will require federal, state, or local permits.  

2.  Similarly, all state, federal, and locally protected wetlands and streams should be included in impact 
assessment and mitigation analyses. To minimize the number of wetlands and streams to be evaluated is 
to minimize the protection of wetland and water resources, and the well being of the people of NY state. 
Watershed science documents interconnections among groundwater, streams, lakes, and wetlands 
throughout the landscape, so protecting only some of these resources from impacts does not ensure 
protection of the remainder.  

3.  The proposed regulations contain multiple attempts to short-cut environmental reviews by 1. limiting 
the number of wetlands and streams mapped, delineated, and reviewed,;  2. using the NYS stream and 
wetland classification systems as a short-cut to evaluate wetland and streams; 3. promoting a mitigation 
plan that is not based on professional knowledge of wetland and stream functions; 4. assuming that the 
DEC has complete and updated information on all wetlands and streams; and 5. limiting aquatic 
organism review to only threatened or endangered species. These practices result in poor quality project 
impact review and mitigation, and an unacceptable lapse in providing adequate protection for NYS 
water resources. 

4.  Description of wetland functions and values is deficient. These evaluations should be based on 
wetland science, on-site conditions, and individual wetland types. The proposed regulations do not 
include descriptions of wetland habitats; this is important for assessing wetland functions including 
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whether rare wildlife species will be affected by the project. The sheer number of wetlands and streams 
that may be present on a large wind or solar farm site should not be cause to reduce or omit the 
information required for assessing impacts on each wetland and stream. 

5.  The proposed regulations do not require the assessment of the full array of all project activities’ 
impacts on wetlands and streams. For example wetland impacts are limited primarily to placing fill. This 
deficiency needs to be corrected; the full array of project construction, maintenance and operation 
impacts to wetlands and streams must be addressed. These include, for example, the effects of siting and 
construction of turbine pads (ie 1000 tons of concrete and rebar), such as subsequent soil compaction 
and interference with groundwater and watershed drainage patterns; and effects of in-wetland road 
construction (including culverts) on the entire wetland ecosystem, eg changes in hydrology, vegetation, 
and water quality. Solar farm impacts can include significant tree removal, increased runoff and 
extensive use of herbicides that may be harmful to aquatic resources. 

6.  Mitigation plans for wetlands, streams, and waterbodies are inadequate in terms of addressing 
specific impacts and lack grounding in science and professional knowledge regarding practices that will 
effectively mitigate impacts. These plans lack criteria for success and science-based creation, restoration 
and enhancement requirements, and related ratios for mitigation. Wetland handbooks for federal and 
state wetland reviews and delineations contain useful information for describing wetlands and assessing 
impacts, and should be used in the development of these proposed regulations. 

7.  From mapping to mitigation, these proposed regulations do not simplify or streamline the process, 
but rather present an often disorganized piecemeal approach that would appear to make the review 
process more onerous for applicants. The tables are confusing, not based on wetland and stream science 
and research, and do not provide adequate information regarding wetland and stream mitigation. 

Specific comments follow. 

§900-1.3 Pre-application procedures  

(e) Wetland delineation.   

Delineation of wetland boundaries provides the basis for subsequent evaluation of project impacts on 
wetlands, and development of mitigation—therefore it must provide information that is as complete and 
accurate as possible.  Valuable time is wasted when these resources are inadequately identified before 
project infrastructure sites are finalized, and must then be evaluated later in the process. 

(1). The proposed regulations call for identification of all wetlands within 100 feet of areas to be 
disturbed by project activities. Article 10 calls for 500 feet. The proposed regulations should 
retain the 500 ft. requirement which is more realistic in terms of wetland science and hydrologic 
connections.  

Requiring jurisdictional boundaries of all state regulated wetlands must include all wetlands that 
quality for state protection but may not appear on NYS wetland maps, in recognition of the fact 
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that current NYS jurisdictional wetland maps are incomplete and have in most places not been 
recently updated. NYS regulations only protect wetlands 12.4 acres or larger, which generally 
constitute about a third of the wetlands in the state. 

(2)  Article 10 language regarding maps should be retained (in addition to the files required by 
the proposed regulations) along with its requirement for an accompanying description of soils, 
hydrology and vegetation data. Without these more explicit guidelines, and recognizing the large 
number of wetlands likely to be affected by large scale wind and solar projects and within the 
study area, the state places wetlands at risk of being overlooked, minimized, or incorrectly 
delineated. 

(4) and (5) Potential errors in wetland delineation are not uncommon; delineations should be 
reviewed by a wetland professional who is not employed by the project applicant, and typically 
this task falls to DEC. In light of this potential constraint, the sixty-day review period noted in #5 
is unrealistic and unworkable. A wind farm can encompass several hundred wetlands. Review 
time will be affected by DEC staff availability, seasonal and weather conditions, and the size of 
the large scale renewable project under review.  Recognizing that both expediency and accuracy 
are desired,  a more reasonable limit would be one growing season (time between the first and 
last frost). That the DEC review of onsite wetlands will occur only when requested by the Office 
leaves wetland impact reviews open to error. The production of reasonably accurate wetland 
delineation maps by the project applicant will facilitate this effort. This level of quality control is 
essential to ensure that wetland resources are being correctly identified so they can be adequately 
protected.  

(f) Water Resources and Aquatic Ecology  

Mapping is the basis for all subsequent evaluation of project impacts on streams and aquatic biota, and 
therefore must provide information that is as complete and accurate as possible. Accurate early 
identification of wetlands and streams is critical to the impact analysis and mitigation processes. 
Valuable time is wasted when these resources are inadequately identified before project infrastructure 
sites are finalized, and must then be evaluated later in the process. 

(1) As with wetlands, this recognizes that the location of water resources may affect the layout of 
the project’s turbines and infrastructure. Cross reference §900-2.14 Exhibit 13 (b)(1). 

The proposed regulations should retain Article 10 language which is more succinct and 
appropriately comprehensive “A map and identification of all surface waters, including 
intermittent streams, within the study area.” The proposed regulations call for limiting this map 
to (a) regulated waters and (b) waters within 100 feet of project disturbance. This ignores 
watershed science and the behavior of water on the landscape, i.e. these waters are connected, 
and small streams (whether regulated or not) flow into larger streams and affect downstream 
flows and water quality. Mapping all waters within 500 feet of the area of disturbance would 
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match wetland mapping and provide the information needed to evaluate impacts and mitigation. 
The reasonable approach is to retain Article 10 language and map all of these waters within the 
study area, and from that information, identify water resources that fall under federal, state or 
local regulatory jurisdiction.  

All streams and waterbodies within a solar farm project area should be identified and delineated 
so that increased runoff throughout the site can be assessed and mitigated. 

(2) Because identification of stream flow is required here, it is assumed that “interconnections” 
means that all streams, perennial, intermittent, and ephemeral, and regardless of regulatory 
status, shall be mapped, with additional information required for those streams that fall under 
state or federal protections. Unless this is made clear, many small streams may be left out, 
leaving open the risk of impacts to the downstream waters into which they flow. While the 
proposed regulation’s language is unclear, retaining the existing Article 10 language noted above 
is an appropriate reasonable solution. 

(4) The sixty-day review period is unrealistic and unworkable. A large scale renewable project 
can affect numerous small streams. Review time will be affected by DEC staff availability, 
seasonal and weather conditions, and the size of the large scale renewable project under review. 
Recognizing that expediency is desired, a reasonable limit would be one growing season, when 
wetland delineations are also reviewed.  

§900-2.11 Exhibit 10: Geology, Seismology and Soils 

(a) 4 and 5. Karst features should be added to the list of site characteristics, with assessment of impacts 
from excavation and blasting. Karst formations are characterized by short, direct connections between 
surface water and groundwater and are therefore particularly susceptible to water quality problems. 
Water contaminants washed into surface waters in these areas may directly enter the groundwater.

§900-2.14 Exhibit 13: Water Resources and Aquatic Ecology  

(b) Surface Water: 

(1) Mapping. How does this map interface with the stream identification called for in 1.3 (f) (1)? 
They should specify the same requirements. 

(2) Please identify the information that should be included in reports “detailing the results of 
stream delineation surveys.” Wetlands- but not streams- are formally delineated, using well 
defined parameters and usually for purposes of regulatory protection. It is not clear what is meant 
by “stream delineation.” 

(5) Article 10 includes “an analysis of the impacts of the construction and operation of the 
facility and interconnections on such surface waters… an identification and evaluation of 
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reasonable avoidance measures and, where impacts are unavoidable, mitigation measures 
regarding impacts on such surface waters…” This is a reasonable progression of impact and 
mitigation evaluation and is clearly stated.  

The proposed regulations omit the analysis of impacts and limit the discussion of mitigation to 
jurisdictional streams (it can be assumed that this includes all federal, state, and local protected 
streams, but this should be clearly stated to avoid ambiguity and confusion). The proposed 
regulations call for mitigating impacts [only] to jurisdictional streams by siting all project 
components more than 50 feet from “delineated NYS protected waterbodies.” This further 
attempts to limit the streams subject to impact analysis and mitigation. Streams are 
interconnected; the proposed regulations ignore watershed science and do not protect all waters.   

The prescriptive avoidance of impacts by siting all components more than 50 ft from surface 
waters does not suffice to protect water resources in all situations. For example, project activities 
that affect water quality in tributaries will also affect the streams into which those tributaries 
flow. Therefore, Article 10 language in section 1001.23 (b) should be retained for clarity and 
improved water protection. 

Analysis of impacts from solar farms should be based on watershed science which correlates 
vegetation removal (especially removal of forest cover) with subsequent changes in groundwater 
replenishment, stormwater runoff and its sediment/contaminant load, erosion, water quality 
changes including temperature, changes in drainage patterns, and increased presence of invasive 
species. Vegetation control and maintenance may include application of herbicides, which are 
washed into wetlands and surface waters; some of these (eg glyphosate and atrazine) present a 
high risk of contaminating water quality and affecting aquatic life.  

(6)  Because impacts, streams, and site conditions vary, there is no one-size-fits-all mitigation for 
impacts. It is reasonable to expect that these proposed regulations should be amended to discuss 
the full array of project impacts on streams before discussing mitigation- which must necessarily 
address specific impacts in order to be effective. While it is helpful to list some possible 
mitigation measures, appropriate mitigation is site specific and keyed to specific impacts, and 
additional mitigation measures may be needed. “Best management practices” often refer to 
stormwater management and related efforts to maintain healthy streams; mitigation addresses 
specific impacts (beginning with avoiding them). The list below this section confuses the two; it 
should be amended accordingly. 

The proposed regulations are deficient in that they don’t require a full assessment of all impacts, 
but limit the scope of assessment in terms of both the range of impacts and the number of 
streams that may be affected. All impacts on all streams that fall under state, federal or local 
protection should be included, for example: grading; soil compaction; changes in floodplain 
function and flooding patterns; disturbance of banks or riparian buffers including vegetation 
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removal; riparian zone soil compaction, deposition of fill or debris (including cleared vegetation 
debris); degradation of adjacent wetlands or headwaters; improperly sited or poorly maintained 
stormwater management practices; land disturbance in areas of karst formations; changes in 
natural drainage patterns due to turbine pad weight, siting and construction; degraded water 
quality; and effects on sensitive aquatic species like trout.  

Regarding (i) first order streams (ie headwaters) are critical to watershed function; solar panel 
racking or perimeter fence should not span any stream. 

 Mitigation options for significant impacts are then developed. The current list designated as (i)-
(vii) is inconsistent, and should be re-written to include a complete list of measures that will 
address the impacts.  

(7) Table 1 Waterbody Mitigation Requirements. This table does not simplify mitigation review. 
Does it include streams as well as waterbodies? Also, project activities impacting streams and 
waterbodies that are subject to federal, state, or local jurisdictional regulations will have to 
comply with existing permit requirements that are explicitly described elsewhere.  

Unless these proposed regulations are proposing standards in addition to existing regulations, 
this table is unnecessary, confusing (eg its numbering system is inconsistent) and does not 
contribute to streamlining the project review process. A reasonable approach might be to provide 
a summary, in table form, of the existing local, federal and state permit requirements that deal 
with mitigation. A table showing all potential impacts of project activities on streams, and 
appropriate mitigation to address those impacts would also be useful. Well-designed tables could 
save time and help expedite the review process. 

(e) Aquatic Species and Invasive Species: 

(1). The proposed regulations call for “an analysis of the impacts… on biological aquatic 
resources” but do not describe a science-based method for identifying where sensitive or rare 
species are likely to be found in the study area. Many NYS streams have not been assessed for 
aquatic species of concern (including trout). These proposed regulations arbitrarily omit species 
designated by NYS as Species of Greatest Conservation Need. It is reasonable to expect that 
SGCN be added to this section, since this list includes aquatic species of particular concern in 
NYS. For example, although trout are not listed as threatened, endangered or special concern 
species in NYS, but are afforded special protections, the brook trout (wild populations) is listed 
as SGCN. The Hellbender, considered for uplisting and currently an SGCN is a species of 
particular concern in NYS and is only found in a limited number of watersheds. Presence of 
these and other rare aquatic species is often unknown unless surveys for them are conducted on-
site in streams affected by project activities. 
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§900-2.15 Exhibit 14: Wetlands 

(a)   Maps. All wetlands (regardless of jurisdictional status, and including vernal pools) should be 
mapped as described in comments listed under 1.3 (e)1. DEC wetland maps show approximate 
boundaries but may not include all wetlands that quality for state protection. Federally protected 
wetlands are not mapped, but the National Wetland Inventory provides maps of many small wetland 
habitat areas. The proposed regulations don’t mention vernal pools (habitat for species of concern), or 
small wetlands of “unusual local importance” protected under state regulations.  

(b)  Description of wetland characteristics including vegetation, soils, and hydrology data collected for 
all wetlands affected by the project is called for in Article 10. It’s reasonable to expect that the proposed 
regulations require the same basic wetland information- which will facilitate the impacts analysis and 
review process.  

(c)   Wetland functions. While Article 10 calls for a qualitative and descriptive wetland functional 
assessment “for all wetlands delineated as above” the proposed regulations amend this to “all delineated 
wetlands that would be impacted.” This is another attempt to cut corners by limiting the number of 
wetlands that are evaluated for project impacts. Article 10 language should be retained, since wetland 
functions information is needed for identifying impacts such as the location of habitat for sensitive 
species. Identification of  wetland functions should be based on commonly accepted methodology such 
as that described in the US  Army Corps of Engineers Highway Methodology Workbook: Wetland 
Functions and Values, A Descriptive Approach.  

(d)   Off-site wetlands may be affected by onsite activities, and these effects may extend more than 100 
feet beyond the limits of disturbance, depending on wetland and site-specific characteristics. The 100 
foot limit is arbitrary, not based on wetland science, and should be removed. 

The following sections (e), (f) and (g) fail to provide sufficient protection for NYS wetlands and water. 
The proposed regulations do not contain clear guidelines that are informed by wetland science and 
organized in a manner that facilitates project review. Without some changes, they are not likely to 
provide adequate protection for water resources and wetlands, specifying that the full range of potential 
impacts from all project activities be considered— beginning with the placement of fill, but including 
many additional impacts— for example, from significant soil compaction and disruption of natural 
drainage patterns due to turbine pad weight and construction. Impacts should be evaluated for their 
effect on the wetland functions identified previously in the process— eg, placement of fill reduces flood 
water storage capacity. With a focus on wetlands that qualify for protection under federal, state, or local 
regulations, this information can be used to determine how proposed mitigation repairs the specific 
environmental damage to wetland functions produced by the impact. The proposed regulations should 
include a brief outline for mitigation requirements that includes: Criteria that will be used to determine 
mitigation success; science-based explanations of wetland creation, restoration and enhancement and 
recommended ratios in relation to the area impacted; and designation of responsibility for monitoring, 
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maintaining, and ensuring that the criteria for restoration/creation success are met. Mitigation banking is 
the alternative of last resort; it is not likely to address site specific impacts from wetland loss or 
degradation. 

Specific mitigation may be tailored to meet regulatory requirements depending on federal, state, or local 
jurisdiction. For example, regulatory requirements for NYS protected wetlands also include 100 ft. 
buffers. 

(e)  Siting all project components at least 100 feet from wetlands will not avoid all impacts but will be 
much more effective if applied to all wetlands. The regulations need to clarify that this pertains to all 
wetlands, not solely NYS regulated wetlands. 

(f) (3) This discussion of wetland functions displays a lack of expertise and knowledge about wetlands 
and their functions. Determining which wetlands have the highest value in terms of their functions is a 
qualitative determination and is not necessarily dependent on wetland size or the number of functions a 
wetland performs. In addition, the proposed regulations’ hierarchy of wetland types/values from 
“forested” to “currently impacted” is scientifically erroneous and not supported by evidence. It is 
reasonable to expect that these regulations will be based on wetland science; this section needs to be 
corrected accordingly. 

(g) Wetland Restoration and Mitigation Plan requirements 

(2)  Presumably Table 1 Wetland Mitigation Requirements was added to the proposed regulations 
to clarify mitigation requirements. However, this Table isn’t based on wetland science or sound 
mitigation planning. While it would be reasonable to expect that a table would make it easier to 
present organized information to aid the planning of appropriate wetland mitigation, the table 
falls short of this expectation.  

Examples of Table deficiencies include: 

1. The table only addresses wetlands protected by NYS DEC without any corresponding 
guidance mitigating impacts to other wetlands mapped in the study area. The result is 
lack of mitigation for the majority of wetlands. 

2. The table misrepresents the intent of the NYS Wetland Classification System by 
equating Class with functional value. This reflects a lack of understanding/knowledge 
about the purpose and limitations of the Classification system, wetland science, and 
the role of wetland function analysis in developing mitigation. The assumption that 
it’s acceptable to degrade Class III, IV and unmapped wetlands because they have 
less value isn’t based on sound information. (Refer to ECL 6  24-0903 for description 
of the wetland classification system purpose and note that permits are “required 
whether or not a classification has been promulgated.” ) Smaller wetlands not 
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evaluated by DEC provide important functions as well. The sole use of this system to 
determine which wetlands are most valuable results in inaccurate assumptions about 
wetland value, leading to ineffective mitigation. 

3. The table information is based on faulty assumptions regarding mitigation ratios, 
reflecting a lack of understanding and knowledge regarding the extensive research 
documenting efforts to create, restore and enhance wetlands. To be effective, 
mitigation ratios must be specific to wetland types, impacts and site conditions. As 
used in the proposed regulations, they appear to be arbitrarily assigned. Criteria are 
poorly described. The “area of impact”, for example (g) (i)(c)“3:1 mitigation by area 
of impact - creation only, broken down by cover type” To be useful, and expedite the 
review process, this needs to explain what is meant by ‘area of impact’ especially if 
the impact is indirect. If fill is dumped in half a wetland, the entire wetland will be 
affected: is that the area of impact or is it only the area that was filled? Also, what is 
meant by ‘broken down by cover type’? How does cover type relate to wetland type 
or habitat? Does that mean every acre of forested wetland filled must be compensated 
for by creation of three acres of new forested wetland? 

4. (g)(2)(iv) Creation, enhancement, and restoration descriptions in the proposed 
regulations reflect poor understanding of the basic science-based principles that 
underlie the success of these efforts, and because of this they are less likely to result 
in successful mitigation.  

• Successful wetland creation is informed by wetland science, and depends on 
replicating soil conditions and specific hydrological characteristics that will endure 
over time. This cannot be achieved by simply flooding or excavating non wetland 
areas. Will created wetlands seek to match the wetland types or functions that were 
lost or degraded? In addition, wetland creation requires monitoring and 
maintenance over at least three years to improve chances of success. During that 
time, re-planting may be required, and invasive species may need to be controlled. 
Who is responsible for these actions? Failure of wetland creation results in wetland 
loss which is not mitigated. 

• Restoration is not the same as reclamation; it requires understanding of wetland 
ecology, individual wetland types and site characteristics. Planting details depend 
on the type of wetland affected, and the goals of restoration. Wetland functions are 
not restored without considering wetland ecosystems.  

• Enhancement - does this pertain to the wetland, it’s adjacent 100 foot buffer area, or 
both? Wetland buffers are not generally evaluated for functions and values as are 
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wetlands. The proposed regulations need to clarify how the need for wetland 
enhancement is determined, and how its success is measured. 

5. The Table doesn’t correlate specific project activities with impacts. For example, a 
“Wind Turbine” or a “Solar Panel” is not an impact and therefore cannot be 
mitigated. Construction, installation and operation of turbines and other wind farm 
infrastructure include many different types of activities, which in turn may affect 
wetland structure and functions in different ways. To be useful, the table needs to list 
impacts in more detail and match mitigation with these impacts. Activities such as 
vegetation clearing, grading, depositing fill, applying herbicides, draining, road 
construction and turbine pad construction may result in impacts that include 
decreased water storage capacity, changes in water quality, loss habitat for wildlife, 
changes in drainage patterns. Mitigation needs to address these impacts. 

6. FWW and AA need to be defined as part of this table (eg NYS protects wetlands and 
their 100 foot buffers aka adjacent areas).  Asterisks used in this table refer to 75 foot 
buffers: why not 100 feet, as required by NYS wetland regulations? 

§900-2.24 Exhibit 23: Site Restoration and Decommissioning 

In areas where project construction activities remove vegetation and compact soil, thus changing habitat, 
hydrology, and wetland functions, it is reasonable to expect that the proposed regulations will provide 
specific details about how these impacts will be addressed and mitigated. These details are not apparent 
in the current version of these regulations. 
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Chapter XVIII, Title 19 of NYCRR Part 900 
Office of Renewable Energy Siting 

Subpart 900-6 Uniform Standards and Conditions  

General comments: 

Wind and solar farms, while sources of renewable energy, can adversely affect the natural water systems 
that contribute to local climate change resiliency— unless these systems are adequately protected. To 
achieve this, state standards for the protection of wetlands, streams, and other water resources should be 
based on wetland science, watershed science, and stream/riparian best management practices. Adequate 
protection of water resources requires attention to impacts on all wetlands, streams, and waterbodies 
affected by these projects, not just a subset of these resources. For example, limiting impact assessment 
and mitigation to only DEC-regulated streams and wetlands (a fraction of the total), also limits water 
protection: It is like trying to protect water quality in only one segment of a river. 

Many of the comments I’ve compiled on the proposed regulations also pertain to the subject matter in 
these proposed standards and conditions. (refer to comments on the proposed regulations (Part 900 
Subparts 900-1 – 900-5; 900-7 – 900-14, re: mapping, impact assessment, and mitigation for all 
wetlands, waterbodies, and streams with state, federal, or local protection. These standards and 
conditions should likewise include all of these wetlands and streams, and not be limited to DEC mapped 
wetlands or Class A and B streams.  All general requirements listed here for wetlands, waterbodies and 
streams should be at least as protective of these resources as the corresponding federal, state, and local 
permit standards and requirements. Policy requirements should correlate with permit requirements, for 
consistency and ease of review. 

Specific comments: 

§900-6.3 General Requirements  

(a) Local laws. The ability of the Office to determine that a local law is “unreasonably burdensome” 
raises the question of “Burdensome to whom? This infringes on the right of residents to protect 
their local resources, including wetlands and streams, which may be extremely important at the 
local level. The need for local protection is underscored by the fact that state and federal regulations 
do not protect all of our water resources. 

§900-6.4 Facility Construction and Maintenance  

(m) General Environmental Requirements. 

(3) Blasting should be prohibited in karst formations. NYS DEC and DOH concerns regarding 
the sensitivity of karst formations to disturbance, including high potential for groundwater 
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contamination have led to the USGS current study “Statewide Assessment of New York’s Karst 
Aquifers With an Inventory of Closed-Depression and Focused-Recharge Features” Updated 
maps (eg those that will be produced by this study) should be used to verify karst locations. Karst 
features such as sinkholes, channels, and caverns can locally transmit large amounts of 
groundwater into these formations, which can move quickly and over large distances with the 
potential of distributing contaminants and affecting potable water. 

(p) Wetlands, Waterbodies, and Streams.  

These procedures only apply to state regulated wetlands and streams, an approach that omits protection 
for the majority of small wetlands and streams in the landscape. Therefore, the procedures need to be 
amended to include all wetlands, streams, and waterbodies with federal, state, and local protection. 

All of the provisions listed in this section should reflect the complete array of activities / impacts subject 
to regulation (permit applications included) eg NYS Environmental Conservation Law (24-0701. 
Permits.) and the federal Clean Water Act. For example, NYS ECL 6 24-0701 Permits, describes 
additional impacts as “…any other activity which substantially impairs any of the several functions 
served by freshwater wetlands or the benefits derived therefrom which are set forth in section 24-0105 
of this article. These activities are subject to regulation whether or not they occur upon the wetland 
itself, if they impinge upon or otherwise substantially effect the wetlands and are located not more than 
one hundred feet from the boundary of such wetland.” 

(1) Provide reference definition/criteria for  Environmentally Sensitive Area. 

(2) Turbid Water.” Define “substantial visible contrast” to facilitate consistent assessment. 

(q) Wetlands.  

This section refers only to wetlands and adjacent areas subject to ECL Article 24. These and additional 
protective measures should apply to all state, federal, and local protected wetlands, and include all 
requirements for permits by those entities. Refer to comments on the proposed regulations (Title 19 of 
NYCRR Part 900, 900 1.3 e and f, and 900 2.14 and 2.15) for details.  

(1).  Construction in Wetlands and Adjacent Areas. It is assumed that requirements listed here 
will be consistent with all local, state and federal permit recommendations and requirements. As 
written, it isn’t clear whether they overlap, or are more or less restrictive than state, federal and 
local requirements, or whether they address the full range of project impacts.   
This needs to be clarified. 

(i).  If this is an attempt to protect amphibians of conservation concern that breed in 
intermittent woodland pools (aka vernal pools) it is not based on ecological or biological 
science and will accomplish little protection as written. These wetlands are often quite 
small, substantially smaller than 12.4 acres; the wetlands and their surrounding 
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woodlands are critical habitat for pool-breeding amphibians. It is not clear from the 
proposed regulations how these wetlands are to be identified, included on wetland maps 
for the site area, and evaluated for project impacts and mitigation. This information 
should be provided. 

The species of concern that require vernal pools are listed as NYS Special Concern—
Jefferson salamander, Blue-spotted salamander, which breed in spring, and Marbled 
salamander, which breeds in the fall. The spring peak breeding season varies depending 
on specific location and weather conditions, and it can begin as early as late February.  

“Additional measures” other than prohibiting construction in these wetlands that would 
prevent impacts are not identified in the proposed regulations or policy discussion; 
measures like silt fences to exclude salamanders from work areas will not work, based on 
species’ behavior. To protect these species, protection of critical habitat (adjacent 
woodlands and the breeding pool itself) and seasonal migration pathways that cross roads 
have proven to be effective but are not specified here. 

The remaining provisions in this part are subject to DEC review and approval as part of the permit  
process. Trenching, excavation, installation of underground collection lines are wetland impacts that 
should not occur in wetlands unless no alternative exists. 

These provisions lack specific guidance regarding the use of herbicides for site maintenance during and 
after construction. This is particularly important in solar farms, where control of vegetation over a large 
area is necessary. Herbicides may seep into groundwater where it is shallow, or wash into wetlands and 
streams via stormwater runoff. To protect water quality, aquatic habitats and species, policy standards 
need to be more specific, eg: provide guidance for avoiding and minimizing the use of herbicides; 
allowing the use of only a list of specific herbicides that are proven to not be harmful to aquatic and 
wetland ecosystems; and ensuring adequate buffer vegetation (at least 100 feet) along streams and 
wetlands to filter stormwater runoff. 

 (2) Wetland Restoration. 

(i) The proposed regulations’ description of a Wetland Restoration and Mitigation Plan is 
inaccurate, incomplete, and is not based on wetland science or professional research 
regarding mitigation. Refer to comments submitted on proposed regulations Exhibit 14: 
Wetlands (g).       

(iv) and (v). Plants used for revegetation of disturbed wetlands should match the wetland 
plant community / habitat that was disturbed or removed, with the exception of invasive 
species. Wetlands are of different types, with differing hydrologic regimes and plant 
communities that thrive in those regimes. 
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 (3) Piling cut vegetation to form brush piles in wetlands will damage wetland functions (eg water 
 quality, flood storage capacity, habitat). This demonstrates the lack of ecological     
 understanding that underscores much of this section. 

 (4) Roads through wetlands should first be avoided if at all possible, for all wetlands. It is not   
 clear whether these construction recommendations match all federal, state, and local permit   
 requirements which may be more restrictive in certain types of wetlands.  

(5) Solar Panel Support Installation. Solar arrays should not be installed in wetlands; in addition 
to the initial site disturbance, ongoing maintenance and access to panels would incur continued 
wetland impacts. 

(7) Fill Placement. The provisions listed here demonstrate a lack of understanding about how 
wetlands work and how they are affected by fill. Wetland hydrology is not characterized by 
surface water flows or high flows, nor is it described as “conditions” between wetlands. Culverts 
can be an additional impact on wetland functioning, and will not necessarily mitigate impacts of 
fill placement. This misrepresentation of how wetlands work hydrologically will not serve to 
protect NYS wetland and water resources, and it should be revised. In addition, any work in a 
wetland that requires a federal or state permit will have to meet those requirements as well.  

(8) Concrete placed in a wetland constitutes “fill” and should be evaluated as such in terms of 
impacts (eg water quality and water storage capacity) on the wetland.  

(9) Stormwater Setback. To protect water quality, all stormwater infrastructure should be located 
at least 100 feet from any wetland or stream. Stormwater should not be discharged directly into 
any wetland or stream. Refer to NYSDEC Stormwater Management Design Manual for details. 

 (10) Mitigation. This Plan as currently presented in the proposed regulations requires significant   
 improvements. See comments under 900- 2.15 Exhibit 14: Wetlands. 

(r) Work in NYS-protected waters.  

All state, federal, and local protected waters should be subject to these conditions. Streams are 
interconnected; impacts on a small stream may affect the larger stream into which it flows. It is 
reasonable to expect that all of the items listed in this part can match state, federal, and local permit 
recommendations and requirements and address the range of impacts from project activities. 

(2) In-Water Work Windows. These are designed to protect trout; there should be no exceptions to 
this unless approved by the appropriate NYS DEC fisheries staff. 

(3) Stream Channels. Restoration plans for stream channels will depend on specific stream 
conditions, and should be reviewed and approved by the NYSDEC. Seeding disturbed stream 
banks may not accomplish restoration, and may be subject to erosion and wash-out. Any bank 
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planting plan must take into account bank slope, stream flood flows, and incorporate woody 
vegetation as needed for long term bank stability. There is no one-size-fits-all restoration 
treatment. This policy should stipulate that all seeding and planting will be native vegetation 
suited to on site stream conditions. 

(6) Sizing of culverts and climate change; it is known that the predicted effects of climate change 
will increase flooding potential in many local streams, and increase the occurrence of “100-yr” 
storms and flooding downstream. Newly installed culverts that do not have the capacity to 
convey this flow can increase on-site and downstream vulnerability to flooding. 

(11) See previous comments regarding changes needed to the Stream Restoration and Mitigation 
Plan section 900-2.14 Exhibit 13 (f).
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Proposed regulations and policy changes: Renewable energy siting 
Review and initial comments regarding wildlife 

Presented to Kate Kremer 
November 6, 2020 

I’ve reviewed the proposed regulations Chapter XVIII, Title 19 of NYCRR Part 900 Office of 
Renewable Energy Siting, Subparts 900-1 – 900-5; 900-7 – 900-14 with regard to wildlife. Several 
general comments emerged from this review. 

NYS’s goal to increase renewable sources of energy is well supported and commendable. However, the 
state still has a responsibility to protect our natural resources including wildlife and habitat. This is done 
by regulating the interaction between large scale wind and solar projects and the ecology they are 
ultimately intended to protect. These large projects can fragment or degrade significant areas of wildlife 
habitat. Wind turbines also kill birds and bats. The degree to which these large projects harm wildlife 
and habitat depends directly on how they are sited, operated, and maintained. Thus it is reasonable to 
expect the proposed regulations to guide those actions to ensure that other state resources like wildlife 
are protected. The proposed regulations do not meet this expectation. 

To protect NYS species that are at risk, it is reasonable to expect that the proposed regulations will 
identify these species as the focus of impact assessment and mitigation. Article 10 includes a 
requirement to assess impacts and mitigation for NYS state listed Special Concern species, and NYS 
listed Species of Greatest Conservation Need. While it is reasonable to expect the proposed regulations 
to do the same, they instead focus on a very small group of threatened or endangered species (1.3(g) and 
Exhibits 11 and 12) This is an unacceptable omission, not based in science but apparently to expedite 
project review and applicant convenience, at the expense of wildlife protection. The need for impact 
assessment for these species is underscored by NYS definitions in the NYS Wildlife Action Plan of 
2015, and make the case for why these species must be included in the proposed regulations and 
standards:  

• Species of Greatest Conservation Need —High Priority. “The status of these species is known 
and conservation action is needed in the next ten years. These species are experiencing a 
population decline, or have identified threats that may put them in jeopardy, and are in need of 
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timely management intervention or they are likely to reach critical population levels in New 
York.”- NYSDEC 

• Species of Greatest Conservation Need. “The status of these species is known and conservation 
action is needed. These species are experiencing some level of population decline, have 
identified threats that may put them in jeopardy, and need conservation actions to maintain 
stable population levels or sustain recovery”- NYSDEC 

Bats are a good example of why the proposed regulations and standards need to include SC and SGCN 
species. Of the nine species of bats found in NYS, eight of them are at risk and listed by the State: 1 is 
Endangered, 1 Threatened, 1 Special Concern, 2 SGCN High Priority and 3 SGCN. All 8 are 
experiencing population decline, and these will be further reduced if large scale wind wind farm impacts 
are not mitigated effectively. Wind farms kill bats in significant numbers - the smaller the local 
population, the greater the impact.Research on bat behavior, esp. around wind turbines, and bat mortality 
studies (beyond those generated by the industry) are discovering improved methods for reducing wind 
farm mortality for all bat species. NY State risks substantial cumulative loss of  8 of its 9 bat species, 
while the proposed regulations focus on only 2 of them (1 threatened, 1 endangered). It is reasonable to 
expect that the proposed regulations serve to better protect our wildlife by requiring protection for all of 
these at risk species. 

Wind turbines also kill birds. The proposed regulations ignore the fact that all birds are not affected 
equally by this mortality, and that it is more serious for birds whose populations are are already in 
decline; many of these are NYS listed as SC or SGCN. 

The assumptions that underlie the proposed regulations and the accompanying proposed standards are 
not consistently based on wildlife biology and reflect a lack of understanding/ expertise in that field. 
NYS DEC and the US FWS have funded numerous studies and reports compiled by wildlife 
professionals, and resulting in identification of at-risk species and their habitats (NYS Wildlife Action 
Plan) and detailed guidelines for the onsite surveys and mitigation needed to protect at risk species from 
the impacts at large scale renewable projects. 

 It’s reasonable to expect that these proposed regulations rely on wildlife professionals’ expertise for 
review of project details, wildlife survey methodologies, site specific identification of critical habitat, 
and mitigation plans— but this is not the case. Instead, the proposed regulations and standards delegate 
most of this review work to the Office and DPS.   

The proposed regulations cut corners in wildlife reviews to expedite project approval —at the expense 
of wildlife protection— for example, proposing formulas for mitigating impacts on grassland bird 
habitat instead of relying on site specific recommendations from wildlife experts. NYS DEC identifies 
11 species of at risk grassland birds (1 Endangered, 4 Threatened, 3 SC, 3 SGCN); all populations are in 
decline. The NYSDEC also identifies 8 statewide Grassland Focus Areas for critical habitat. The 
proposed regulations and standards mention none of this.  Another short cut referenced repeatedly in the 
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proposed regulations and standards is offering the choice of payment to the Endangered and Threatened 
Species Mitigation Bank in lieu of physical mitigation.  

The need for clean sources of energy in NYS does not negate the need to continue to protect NYS 
wildlife resources. Long after wind and solar farms are decommissioned or replaced with more efficient 
alternatives, residents of NY will be stuck with the impacts from these projects. 

These proposed regulatipns set a precedent that will likely be used beyond NYS. It is reasonable to 
expect that they are at least as protective of wildlife as article 10 and current NYS environmental 
regulations. As currently written the proposed regulations do not meet that standard. 

§900-1.3 Pre-application procedures  

(g) NYS threatened or endangered species.  

(1). These proposed regulations do not provide adequate protection for NYS listed species of Special 
Concern and NYS listed Species of Greatest Conservation Need (SGCN) as described in the NYS 
Wildlife Action Plan. As these groups are included in Article 10 it is reasonable to expect that impacts 
from project activities on species listed as SC or SGCN also be included in these proposed regulations, 
but this is not the case.  They are afforded little if any protection in these proposed regulations.  

Section (ii) needs to clarify what is required as ‘habitat suitability’- is this based on an assessment of 
onsite habitats? This section also needs to specify that “listed” includes Threatened, Endangered, Special 
Concern (SC), and Species of Greatest Conservation Need (SGCN). 

The section omits migration routes but these also concentrate birds and are critical to impact assessment.  

(3) This section demonstrates a lack of understanding/ expertise in wildlife biology. The requirement of 
conducting a habitat assessment will not provide definitive information on species presence/absence. It 
takes much more than one habitat assessment of unspecified detail and methodology to prove that a 
species is not present in a suitable habitat area. Rare species are often hard to find, require the use of 
specific methodologies for detection, and may be present only seasonally. If suitable habitat for a rare 
species is present and in good condition it is reasonable to expect that the species could be present—this 
approach will expedite project review. Proving otherwise can be time consuming and costly, requiring 
multiple surveys over multiple years.  

§900-2.12 Exhibit 11: Terrestrial Ecology 

(a) This description of plant communities should cover the entire project area so that significant habitat 
fragmentation and loss can be identified and avoided/mitigated. 

(d), (e), (f) These sections should apply to all species in terms of biodiversity, and identify impacts and 
mitigation (avoidance, minimization of impacts) for all Threatened, Endangered, Special Concern and 
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SGCN that may be found in the study area. Threatened and endangered species are then subject to 
additional federal and state regulatory requirements.  

SGCN, particularly the listed “high priority” species includes species that have not yet been designated 
as T, E, or SC but are in decline and likely candidates for future listing especially if their habitat is not 
protected. Focusing on these species rather than long lists of common species will take less time, and 
provide more effective protection of valuable resources. The proposed regulations are reasonably 
expected to include the Article 10 language that specifically identifies these species. 

Mitigation for loss of habitat as per the proposed regulations or policy standards applies only to selected 
threatened and endangered species. This is a gross omission and indicates a lack of understanding / 
expertise regarding biology and ecology. Evaluation of project impacts such as forest fragmentation and 
habitat changes, degradation or loss are not required. Large scale renewable energy projects can affect 
all of these habitats unless care is taken to avoid them or mitigate loss; solar farms in particular can 
remove signifiant contiguous areas of habitat including forest, to be replaced by seed mixes for low 
growing vegetation.   

Site maintenance and mitigation of impacts are not mentioned in these proposed regulations. For 
example, to meet Article 10 criteria for water quality protection—and also with regard to wildlife 
species impacts— biocides that are toxic to wildlife (eg bees) should not be used. All seed mixes and 
plantings should consist of native species that are appropriate to the site and that have habitat value so 
they can be part of a site specific mitigation plan. For example, wildflowers have been incorporated into 
site design at some solar farms, with the goal of maintaining pollinator species. 

§900-2.13 Exhibit 12: NYS Threatened or Endangered Species 

(d) The proposed regulations do not provide consistent assessment of the effects of this project on NYS 
listed Special Concern species and SGCN. The regulations state: “…as well as any unavoidable potential 
impacts to NYS threatened or endangered species or species of special concern…” As in Article 10, it’s 
reasonable to expect that the full array of species at risk should be evaluated. 

(e) These regulations need to identify the standards used for determining “de minimis” impacts- 
otherwise it is likely that all impacts will receive this designation from the project applicant. This section 
is designed to limit the review of impacts on species of concern by discounting records more than 5 
years old, assigning review of applicant-conducted studies to the Office rather than to DEC wildlife 
professionals, and ignoring wildlife science. Species’ use of a suitable habitat area may vary due to 
climate and population fluctuations, and often rare species will not be sighted unless they are 
specifically searched for. DEC does not have the resources to survey for these species regularly in all 
possible locations where suitable habitat is found. In addition, the attempt to again limit consideration of 
species to only threatened and endangered is further compounded by the reference to downlisting to 
Special Concern. This can be remedied by including Special Concern species as well as SGCN 
consistently throughout these reviews.  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Chapter XVIII, Title 19 of NYCRR Part 900 
Office of Renewable Energy Siting 

Subpart 900-6 Uniform Standards and Conditions  

Refer to comments submitted for Chapter XVIII, Title 19 of NYCRR Part 900 proposed regulations with 
regard to wildlife.  The following pertain to these proposed standards as well: 

• Large renewable energy projects are industrial developments that can dramatically alter habitats 
across the landscape. 

• Proposed standards limit review of impacts and development of mitigation to only threatened and 
endangered species and omit evaluation of NYS listed species of Special Concern (SC) and 
Species of Greatest Conservation Need (SGCN), endangering at-risk species. 

• Many provisions lack a basis in wildlife biology/ professional expertise in reviewing impacts and 
mitigation requirements, including omission of reference to NYSDEC and US FWS wind farm 
guidelines, NYSDEC Wildlife Action Plan, and specific data regarding grassland birds and bats. 

• Some of the proposed short-cuts to improve expediency occurs at the expense of wildlife and 
habitat protection. 

The proposed standards fall far short of the necessary measures needed to protect bats, in terms of 
protection of maternity roosting trees, curtailment standards, and accommodation of emerging research 
regarding improved methods for bat protection.  

These proposed standards ignore the wind turbine mortality toll on migratory and breeding bird species- 
particularly those in decline. This can have devastating impacts on species that are already rare, or 
whose habits make them especially vulnerable to wind turbine mortality. In the US we have lost 30% of 
our birds since 1970. It is reasonable to expect the proposed standards to afford birds maximum 
protection from wind turbine mortality as well as from habitat loss due to large scale renewable projects. 

The Endangered and Threatened Species Mitigation Bank Fund is over-used throughout these standards 
as a short cut to impact avoidance/ minimization and other physical mitigation. For example, see 6.4 (o) 
(1)(vi); (2)(i); (3)(viii); (5); (6)(iii) below. It is reasonable to expect that the proposed standards will not 
be less protective than Article 10 and other NYS environmental regulations, but this is not the case. 
Paying into the Bank will not bring back or compensate for dead birds or bats, and species decline. We 
have no assurance of how this money will be used to compensate for such loss. 

Mitigation ratios (eg for impacts on grassland bird habitat) do not appear to be based on science and 
NYSDEC information but instead appear arbitrary and minimal- and if that’s the case it sets a dangerous 
precedent for allowing habitat destruction without adequate mitigation. And since overall grassland 
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habitat patch size is important, how do the mitigation ratios in these proposed standards factor in to 
providing sufficient habitat area as replacement? The advice of wildlife professionals/ DEC and other 
biologists to ensure real mitigation for loss of habitat appears to be absent. 

Regarding turbine curtailment to protect bats, the proposed standards state that  “Modifications to the 
existing curtailment regime that further decrease mortality may be proposed or negotiated. Any such 
modifications shall not be costlier than the existing curtailment regime, unless voluntarily supported by 
the permittee.” This epitomizes the abdication of responsibility for wildlife protection, leaving it to what 
amounts to industry self-regulation (which does not work), leads to ineffective mitigation, wildlife loss, 
and is inappropriate for mitigating significant impacts to imperiled bats. 

Ongoing research is discovering new and improved methods for reducing the impacts from large 
renewable projects on wildlife- specifically, impacts from wind turbines on bats. These standards are 
expected to reflect responsibility of NYS to modify required mitigation methods to methods that are 
more effective in protecting wildlife, as these new methods become available— such as thee TIMR 
smart curtailment approach for bats (Hayes, Mark et al. “A smart curtailment approach for reducing bat 
fatalities and curtailment time at wind energy facilities.” Ecological Applications · April 2019).  

Throughout these standards, biological reviews are referred to NYSDPS and the Office rather than to 
biologists/ DEC professional staff. This raises the likelihood of decisions that will affect species and 
their habitat being made to facilitate project review and construction rather than to actually protect the 
species. This is not in the public interest, and flouts all of our existing state and federal regulations that 
protect these species. It is reasonable to expect that this is corrected. 

§900-6.4 Facility Construction and Maintenance  

(o) Threatened and Endangered Species.  

(2) and (3) Threatened and endangered grassland birds are treated separately from other T and E species, 
but these standards do not provide a reason for this, nor do they explain whether or not a standard NCBP 
is also required for these species. If this is meant to provide additional protection to these species and 
habitat beyond what is required in the NCBP that should be made clear. If these measures are in fact less 
protective of these species, they should be replaced with the requirement to adhere to NCBP regulations. 
In addition, a definition for “de minimis” impacts must be included to ensure consistent compliance with 
these standards.  

The requirements for mitigation regarding grassland birds and their habitat are confusing as presented, 
and mitigation ratio formulas do not appear to be based on biological expertise and knowledge of the 
species affected. In addition, “the permittee shall coordinate with the NYSDPS and the Office to adjust 
limits of disturbance”- but it is reasonable to expect that this type of consultation should occur with 
those who have the biological expertise to properly evaluate these changes. 
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Where is the guidance for this environmental monitoring to ensure it follows sound biological science 
specific to the species? This should be reviewed and approved by DEC; if the wrong protocols are 
followed, the species may not be detected even though it uses the habitat in question. How does a 
replacement ratio of 0.4 acres for every acre lost begin to compensate for impacts to the species? What is 
the biological basis for this? And since overall grassland habitat patch size is important, how does this 
ratio factor in to providing sufficient habitat area as replacement? This needs to developed in 
conjunction with DEC and other biologists to ensure real mitigation for loss of habitat. 

(3) (viii) The purpose of avoiding damage to critical habitat for threatened or endangered species is that 
many of these species are in trouble because of habitat loss. Suitable replacement habitat may be 
difficult to locate or restore due to surrounding landscape conditions. Contribution to the Endangered 
and Threatened Species Mitigation Bank Fund is being offered as a short cut allowing the applicant to 
buy the right to destroy critical habitat, with no guarantees that it can or will be replaced anywhere near 
the habitat lost. This is not how species protection works, and is obviously designed for applicant 
convenience rather than for actual wildlife protection. 

(4) Bats 
(i)  How will these trees be identified so they can be avoided? This requires bat surveys and 
searches for roosting trees throughout the project area, but the proposed regulations and 
standards don’t specify how this is to be accomplished. Most sites have not been surveyed, so 
there is little inventory of “known” roosting/ maternity trees. Once located, it is difficult to 
ascertain the species using a roosting tree. A more reasonable approach would be to keep all 
disturbance at least 500 feet from any roost tree.  

(ii) Why is the evaluation of bat maternity/ roosting trees up to NYSDPS and the Office - why 
are the biologists at DEC not in charge of reviewing this matter? It is reasonable to expect that 
these standards are based on wildlife science to ensure species protection. 

(iii) and (iv) These sections on tree clearing are inordinately complex and confusing, with so 
many conditions as to make compliance difficult and in many cases unlikely. Unless extensive 
onsite bat surveys are conducted by bat experts (including acoustic surveys), differentiating 
between roosting trees used by different bat species is almost impossible. 
Similarly, restrictions on removing snags mean little if removal is decided by an unspecified 
“environmental monitor” during a time period that is not based on bat behavior (eg daylight 
hours) and thus is not based on science. The standards need to make it clear that these monitors 
are qualified bat experts who can identify species. 

(v) The curtailment parameters in these standards are not those that have proven to be the most 
protective of bats. It is reasonable to expect these standards to require the most effective means 
of protecting bats, ie: the 6.9 m/s cut in speed, from May 1-Sept. 30 under specific temperature 
and timing conditions, is the preferred alternative as it results in turbines killing the lowest 
number of bats under specific wind speed, temperature, and timing conditions. It is reasonable to 
expect that these standards reflect the most protective measures, as recommended by bat experts, 
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until and unless research discovers improved methods of protection. These standards must have 
the flexibility to require compliance with the most protective methods as they are developed, 
subject to review and recommendations by bat experts and the DEC. “Modifications to the 
existing curtailment regime that further decrease mortality may be proposed or negotiated. Any 
such modifications shall not be costlier than the existing curtailment regime, unless voluntarily 
supported by the permittee.” This statement in the proposed standards exposes the intent of 
making the process less onerous for permittees, at the expense of imperiled species and this 
language should be removed from the proposed standards. Relaxation of known effective 
mitigation standards should instead be consistently resisted in favor of DEC professional 
judgement. Otherwise a precedent is being established to the detriment of species protection at 
other future sites. 

(6) Bald Eagles. This section omits mitigation including siting turbines away from active nests and 
outside known flight paths to reduce likelihood of turbine mortality, and presents an incomplete 
procedure for minimizing impacts to this species. Paying into the Bank will not bring back dead birds. 
These proposed standards are expected to rely on and reflect guidance from NYS DEC and US FWS, 
and federal regulations including provisions of the US Bald and Golden Eagle Protection Act. 

(7) This entire section is not based on science, but is developed to make it seem as though the project is 
minimizing impacts to threatened and endangered species. It was clearly written by someone without 
expertise or understanding of biology or ecology. Threatened and endangered species are rare. They are 
not likely to be seen unless searched for specifically, and even then the species may not be found 
depending on the species habits and behavior, season, habitat use (feeding, nesting, breeding, roosting), 
and time of day. Reporting species seen requires trained biologists who know what they’re looking for, 
onsite and searching throughout the project site and at all times of day or night. It is highly unlikely that 
many, if any, species will be observed under the conditions described here. This entire section needs to 
be replaced with realistic means of identifying species at the site.  

(8) What is the expertise of the permittee’s ‘environmental monitor’ or ‘other designated agent’ that 
would qualify that person to identify the nests of threatened or endangered species? 

Section (i) requires that if nests are found, the NYSDPS and Office shall be notified, while section (ii) 
requires that if nests or eggs are found, the NYSDEC and US FWS shall be notified. This is inconsistent 
and confusing and needs to be clarified in the standards. 

Subpart 900-15 

§900-15.1 Material Incorporated by Reference 

(i) NYS DEC Add: 

Guidelines for Conducting Bird and Bat Studies at Commercial Wind Energy Projects. NYS Department 
of Environmental Conservation, June 2016 
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Freshwater Wetlands Delineation Manual. NYS Department of Environmental Conservation, July 1995 

New York State Wildlife Action Plan, NYS Department of Environmental Conservation, September, 
2015. 

(q) US Fish and Wildlife Service 

U.S. Fish and Wildlife Service Land-Based Wind Energy Guidelines, March 2012. 

Bald and Golden Eagle Protection Act, 16 U.S.C.668-668d. 

(r) US COE 

Regional Supplement to the Corps of Engineers Wetland Delineation Manual: Northcentral and 
Northeast Region. Wetlands Regulatory Assistance Program, US Army Corps of Engineers. 2012. 

US  Army Corps of Engineers Highway Methodology Workbook Supplement: Wetland Functions and 
Values, A Descriptive Approach. US Army Corps of Engineers New England District, September, 1999.
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Draft ORES regulations, to implement Section 94-c of the New York State Executive Law
Comments on behalf of Save Ontario Shores, Inc.

PROJECT “PARTICIPANTS” AND “NON-PARTICIPANTS” SHOULD BE TREATED 
ALIKE

The Draft regulations at §900-2.9(d)(6) limit exposure to shadow flicker to “non-participants” 
only. For project “participants” there is no limit.1 A project “participant” is defined as a 
“property whose owner has signed a participation agreement or other type of [agreement] 
addressing potential facility impacts (e.g., noise, shadow flicker, setback, etc.).” Draft 
regulation §900-10.2(h)(3).

The Draft regulations at §900-2.8(b)(1)(i) would limit wind turbine noise exposure to 45 dBA 
long-term mean level for “non-participants”, and 55 dBA for “participants”.

Allowing project sponsors to impose greater adverse impacts on those with whom they have a 
contract than on neighboring property owners who have not is unworkable as a practical matter. 
This is quite apparent when siting a wind farm. The distinction between project “participants” 
and “non-participants” allows the “participant” to agree to site one or more wind turbines 
generating more than 100 decibels of noise on her land without regard to the impacts on her 
neighbor. In many cases it will be impossible limit wind turbine noise exposure on a “non-
participating” parcel to 45 dBA, for example, when wind turbines are allowed to emit 55 dBA 
on the neighboring parcel.

Allowing project sponsors to impose greater adverse impacts on their contract partners than on 
others is legally questionable. Up to now, this distinction has been employed by project 
sponsors, who have prevailed on potential host town governments to adopt local laws 
incorporating the distinction. PSL Article 10 siting decisions have incorporated the distinction 
under the Siting Board’s authority to apply local laws, but not without criticism.2 Power plant 
siting officials in other jurisdictions have struggled with this arrangement. The Maryland Public 
Service Commission issued a decision in the matter of Dan’s Mountain Wind Force, LLC, for a 
Certificate of Public Convenience and Necessity, concluding that “requiring compliance with 
the setback and separation distances in the [local wind facility] Ordinance for those property 
owners that are willing to agree to live in close proximity to a turbine is not reasonable.”3 The 

1 In addition, the Draft regulations provide no per-day limit on shadow flicker exposure for anyone, and allow 30 hours 
of exposure per year. As discussed in our comments on shadow flicker, these are arbitrary limits, and other jurisdictions 
adopt more protective limits.
2 See Case 14-F-0490, Recommended Decision, 82 (“We share the concern expressed both by DPS Staff and 
Concerned Citizens that private contract rights should not be allowed to obviate local laws or other legal requirements 
where those requirements exist.”).
3 Maryland PSC, Case 9413, In the Matter of the Application of Dan's Mountain Wind Force, LLC for a Certificate  
of Public Convenience and Necessity to Construct a 59.5 MW Wind Energy Generating Facility in Allegany 
County, Maryland, Proposed Order of the Public Utility Law Judge (January 25, 2017), 56, affirmed by Maryland 
PSC, Order No. 88260 (June 16, 2017), both available at <http://www.psc.state.md.us/electricity/> (search on Case 

http://www.psc.state.md.us/electricity/


-2-

Maryland PSC determined that separate setbacks from wind turbines for “Participating 
Properties” would nevertheless be appropriate because “the Participating Property 
Owners have the choice, once the Wind Project is operational, to sell the property on 
which the residence is located to the Applicant without requiring any basis for the 
election.”4 

It has long been held in this nation that contracts may not interfere with regulatory 
protections that “relate to the safety, health, morals and general welfare of the public”.5 
ORES should delete the references to “non-participants” at §§900-2.8(b)(1)(i), 900-
2.9(d)(6) and 900-10.2(h)(3).

# # #

Docket No. 9413).
4 Id., 57.
5 Lochner v. New York, 198 U.S. 45, 53, 25 S. Ct. 539, 541, 1905 U.S. LEXIS 1153, *13-14 (1905). See PPM 
Atlantic Renewable v. Fayette County Zoning Hearing Board, 93 A.3d 536, 2014 Pa. Commw. unpub. LEXIS 
311 (Pa. Commw. Ct. 2014) (allowing more lax height and setback requirements for “participants” compared 
to “non-participants” in a wind project project is an improper restriction on health, safety and welfare 
protections).
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Appendix D 

• Review and comments regarding the need for additional protections from shadow flicker,
the highly annoying strobing of sunlight through moving wind turbines. Prepared by
Gary A. Abraham, attorney

• Review and comments regarding design drawings and visual impact prepared by Kate
Kremer, VP of Save Ontario Shores, Inc.
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November 24, 2020

Draft ORES regulations, to implement Section 94-c of the New York State Executive Law
Comments on behalf of Save Ontario Shores, Inc.

SHADOW FLICKER

The Draft regulation at §900-2.9(d)(6) limits shadow flicker “to thirty (30) hours per year 
at any non-participating residence” but does not limit the time of exposure per day. A per-
day limit on exposure has been adopted in many jurisdictions, and some limit the per-year 
exposure to less than 30 hours. The regulation should limit exposure to 30 minutes per day, 
consistent with other jurisdictions. As with noise and setbacks, the limitations on shadow 
flicker should extend to the property line of residential property.

Unavoidable shadow flicker, caused by the shadows of moving wind turbine blades 
between the sun and a receptor at sunrise and sunset, is bright enough to pass through 
closed eyelids, and can affect illumination inside a building.1 Shadow flicker is a concern 
within 10 rotor diameters of a wind turbine.2 Except for photosensitive epilepsy, expected 
to affect a small fraction of one percent of any community, primary research showing that 
shadow flicker directly affects health is lacking. However, it is generally recognized that 
shadow flicker causes annoyance among those exposed to it for excessive durations. The 
New York State Department of Health has testified in Article 10 proceedings that 
annoyance from shadow flicker is a public health issue.3

No New York or national standard exists limiting the long-term and short-term exposures 
to shadow flicker based on health impacts. Conclusive research has shown that shadow 
flicker increases the annoyance response to wind turbine noise.4 The State of New 
Hampshire has adopted a long-term exposure limit of eight hours per year, within one mile 
of a wind turbine, based on public health concerns.5 Germany, Wales, Belgium, Austria, 

1 Jeffrey RD, Krogh CM, Horner B. Industrial wind turbines and adverse health effects, 19 Can. J. Rural Med. 
21 (2014), available at <https://www.ncbi.nlm.nih.gov/pubmed/24398354>.
2 Parsons Brinckerhoff (for UK Department of Energy and Climate Change), Update of UK Shadow Flicker 
Evidence Base (2011), available at <https://www.gov.uk/government/publications/update-of-uk-shadow-
flicker-evidence-base>.
3 Case 17-F-0282, Direct Testimony Henry M. Spliethoff, M.S., New York State Department of Health 
(September 2019), 18-19.
4 Pedersen E, Larsman P., The impact of visual factors on noise annoyance among people living in the vicinity 
of wind turbines, 28 J. Environ. Psychol. 379 (2008); Pedersen E, Persson Waye K, Wind turbines: low level 
noise sources interfering with restoration? 3 Environ. Res. Lett. 15002 (2008), available at 
<http://www.iop.org/EJ/article/1748-9326/3/1/015002/erl8_1_015002.pdf>; Pedersen E, Persson Waye K, 
Wind turbine noise, annoyance and self-reported health and well-being in different living environments, 64 
Occup. Environ. Med. 480 (2007).
5 New Hampshire, RSA 162-H:10-a (Wind Energy Systems) (2014). Pursuant to that law, the New Hampshire 
Public Utilities Commission has adopted siting rules, N.H. Code of Admin. Rules, Site 310.14(f)(2)(b) (“With 
respect to shadow flicker, the shadow flicker created by the applicant's energy facility during operations shall 

2
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Serbia, India, and Australia limit allowable exposure to 30 minutes per day, and 30 hours 
per year.6 The Danish Energy Agency classifies shadow flicker as a “nuisance”.7 The 
National Association of Regulatory Utility Commissioners recommends limiting exposure 
to 30 hours per year and 30 minutes per day.8

# # #

not occur more than 8 hours per year at or within any residence, learning space, workplace, health care setting, 
outdoor or indoor public gathering area, or other occupied building.”).
6 Knoppen E., Gunuru M., Chester A., “International Legislation and Regulations for Wind Turbine Shadow 
Flicker Impact”, 7th Int’l Conf. on Wind Turbine Noise (May 2017), available at 
<https://www.slideshare.net/ErikKoppen/wtn-2017-international-legislation-and-regulations-for-wind-turbine-
shadow-flicker-impact>.
7 Danish Energy Agency, Wind Turbines in Denmark (2009), available at <http://www.ingdemurtas.it/wp-content/
uploads/2015/11/wind_turbines_in_denmark.pdf>.
8 NARUC, Wind Energy & Wind Park Siting and Zoning Best Practices and Guidance for States, 31.
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My total submission will include a cover letter and 8 appendices. Since five documents are allowed
to be submitted at one time, I will submit the cover letter with Appendices A-D and again with
Appendices E-H. One copy of the cover letter may be deleted for the record. Thank you.
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Appendix E 

• Comment on ORES’s obligations under New York’s State Environmental Quality Re-

view Act (“SEQRA”) when proposing new regulations. Prepared by Gary A. Abraham,

attorney.

• Comment on draft regulations and uniform standards conflicts with the State’s policies

for the preservation of agricultural and natural resources, set forth in the State Constitu-

tion.  Prepared by Gary A. Abraham, attorney.
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November 24, 2020

Draft ORES regulations, to implement Section 94-c of the New York State Executive Law
Comments on behalf of Save Ontario Shores, Inc.

THE ORES DRAFT PROPOSALS VIOLATE SEQRA

Uniform standards and conditions adopted by ORES must “apply to those 
environmental impacts the office determines are common to each type of major 
renewable energy facility”.1 To satisfy this mandate requires an environmental 
impact review pursuant to the State Environmental Quality Review Act, ECL § 8-
0101 et seq. and its implementing regulations at 6 NYCRR Part 617 (“SEQRA”). 
However, ORES has not conducted any such review.

ORES is not exempt from the environmental impact review procedures required by 
SEQRA. The adoption of agency regulations is an “action” subject to SEQRA’s 
procedures.2 These procedures require ORES, among other things, to prepare an 
environmental impact statement (“EIS”) demonstrating that “to the maximum extent 
practicable, adverse environmental effects revealed in the environmental impact 
statement process will be minimized or avoided.”3 Because ORES has not complied 
with SEQRA’s procedures, including the preparation of an EIS, the Draft proposals 
are in violation of SEQRA.

SEQRA also applies to “projects or activities involving the issuance to a person of 
a . . . permit”.4 However, there is no provision in the Draft regulations or the Draft 
uniform standards for complying with SEQRA’s provisions when issuing a permit. 
The Draft proposals are therefore also in violation of SEQRA on this ground.

# # #

1 Accelerated Renewable Energy Growth and Community Benefit Act, L. 2020, ch. 58, Part JJJ §3(c).
2 ECL § 8-0105(4)(ii). See also 6 NYCRR § 617.2(b)(3) (“actions” subject SEQRA include 
“adoption of agency rules, regulations and procedures” if they “may affect the environment”).
3 ECL § 8-0109(8).
4 ECL § 8-0105(4)(i). See also ECL § 8-0109(4).
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Draft ORES regulations, to implement Section 94-c of the New York State Executive Law
Comments on behalf of Save Ontario Shores, Inc.

CONFLICT WITH STATE CONSTITUTION PROTECTIONS

The Draft regulations and uniform standards conflict with the State’s policies for the preservation of 
agricultural and natural resources, set forth in the State Constitution.

Draft regulation §900-2.16 (Exhibit 15: Agricultural Resources), at subsection (c), requires applicants to 
prepare a plan to “avoid, minimize, and mitigate agricultural impacts to active agricultural lands”, and 
limits measures in the plan to “the maximum extent practicable”, that is, to what might be feasible for 
project sponsors. Subsection (e) requires a plan for “agricultural co-utilization” that “demonstrate[s] that 
the proposed agricultural co-utilization will be feasible.” These provisions do not comport with the State 
Constitution.

Forest and wildlife conservation are policies of the state.1 State conservation lands “shall not be leased, 
sold or exchanged, or be taken by any corporation, public or private.”2 Outside the Adirondack and 
Catskill parks, these lands “constitute the state nature and historical preserve” and require the Legislature 
to enact law “by two successive regular sessions of the legislature” before these lands may be “taken or 
otherwise disposed”.3

It is also the policy of the state “to conserve and protect its natural resources and scenic beauty and 
encourage the development and improvement of its agricultural lands for the production of food and 
other agricultural products.”4 It is not the policy of the state to develop agricultural lands for non-
agricultural purposes. In fact, the state policy in this regard requires “abatement” of water pollution and 
“unnecessary noise” on protected conservation lands or state forest lands.5 

Most rural communities have land use laws and regulations specifically protecting scenic beauty. To 
comport with the State Constitution, the Draft regulations and uniform standards should require 
compliance with local laws protecting scenic beauty.

The proposed regulations conflict with these constitutional policies because they require no more than, 
“to the maximum extent practicable,” a plan “to avoid, minimize, and mitigate agricultural impacts to 

1

1 NYS Const. Art. 14 §3(1).
2 Id.
3 NYS Const. Art. 14 §4.
4 Id.
5 Id.
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active agricultural lands”,6 do not specifically protect scenic beauty of rural land, and do not protect 
lands within the state nature and historical preserve from unnecessary noise, as mandated by the State 
Constitution. There is no authority for relaxing mandated protections in order to achieve protections that 
are no more than “the maximum extent practicable” for a developer of large-scale renewable energy 
projects. That is, the State Constitution prohibits the degradation of the state nature and historical 
preserve, scenic rural areas, and protected state recreational lands by means of renewable energy siting. 
Before such action could be allowed, the Legislature would need to authorize it in two consecutive 
legislative sessions. 

Accordingly, “agricultural co-utilization” is not authorized if it would impair agricultural use, nor does 
the law authorize “remediation” of natural resource damages within the state nature and historical 
preserve. Agricultural co-utilization may be feasible for a wind farm, where it is shown that “the 
development and improvement of [the State’s] agricultural lands for the production of food and other 
agricultural products” would not be impaired.7 Agricultural co-utilization would not generally be feasible 
or even possible where a solar farm is sited on “agricultural lands”, since such projects will impair “the 
development and improvement of [the State’s] agricultural lands for the production of food and other 
agricultural products.”8 

ORES has not demonstrated a necessity to allow wind turbine noise on protected conservation lands or 
state forest lands. Because the ambient sound level on these lands can be expected to be very low, about 
25 dBA, and because modern wind turbines emit over 100 decibels, without a required minimum setback 
from these lands wind turbine noise can easily result in very objectionable to intolerable project noise.9 
The proposed design goal for wind turbine noise of 45 dBA will not avoid this result, it will ensure it. 
Without a demonstration of the necessity to do so, allowing this level of project noise within the state 
nature and historical preserve would violate the State Constitution’s requirement that “unnecessary 
noise” be abated.10

Accordingly, Draft regulation §900-2.16(c) should be revised to require applicants to prepare a plan to 
“avoid impacts to active agricultural lands”. In addition, the Draft regulations should include a provision 
requiring applicants to avoid siting wind turbines within one kilometer of the border of any state nature 
and historical preserve lands.11

# # #

6 Draft ORES regulations, §900-2.16(c).
7 NYS Const. Art. 14 §4.
8 Id. See also Draft ORES regulations, §900-15.1(m) (referencing different siting guidelines to protect agricultural resources 
for wind and solar projects, respectively).
9  New York State Department of Environmental Conservation, Program Policy DEP-00-1, Assessing and Mitigating Noise 
Impacts (rev. February 2, 2001),  at 15. See SOS comments provided within, “Noise”.
10 Reliance on the standard noise propagation model, ISO 9613-2 (1996), (see Draft ORES regulations, §900-15.1(g)(1)), to 
predict the distance required to abate wind turbine noise requires consideration of the model’s error rate. In the first instance, 
the model’s accuracy cannot be established for noise sources elevated higher than 30 meters. For noise sources at a height of 
less than 30 meters, and a distance of 100 meters from sensitive receptors, predictions have an error rate of ±3 dB. ISO 9613-
2, Table 5.
11 An environmental impact review, were it to be conducted, would likely support these avoidance measures. See SOS 
comments provided within, “The ORES Draft Proposals Violate SEQRA”. See also Vaclav Smil, Power Density: A Key to 
Understanding Energy Sources and Uses (2015), 68-69 (reviewing acoustic literature and setbacks in various jurisdictions, 
and applying a 1 km. setback for wind turbine noise in order to reasonably estimate power density for wind energy projects).
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Draft ORES regulations, to implement Section 94-c of the New York State Executive Law
Comments on behalf of Save Ontario Shores, Inc.

New transmission capacity is needed to reduce carbon emissions by means of renewables

No large-scale renewable power projects are being sited in downstate communities. If upstate 
communities are to be made to sacrifice for the State’s policy goals, they should be shown what 
they are sacrificing for. As a result of the combined effect of widespread transmission congestion in 
New York’s electric system and the modest generation rates of renewable power projects, it is 
unclear that they would be sacrificing to achieve measurable or even identifiable reductions in 
greenhouse gas emissions.

Because their operations depend on the weather, large-scale wind energy projects in New York 
operate with an efficiency (capacity factor) of 26% on average compared to their design capacity,1 
and solar farms operate with less efficiency.2 Under the 70 X 30 CLCPA scenario, it is projected 
that 151% of renewable generation needs to be curtailed during times of peak electricity demand.3 

Local and bulk transmission congestion requires upstate electricity to be used upstate, but demand 
for electricity is declining upstate. Recent transmission upgrades, including an addition to the 
Northern New York Project approved just last month,4 fall far short of what is needed to transport 
upstate renewable energy downstate. The upstate grid today is 88-90% emissions-free.5 Unbottling 
existing zero-emissions upstate power by itself would result in far more reductions in emissions 
faster than building more renewable capacity upstate. However, New York ratepayers and taxpayers 
will need to shoulder billions in investment in transmission capacity to relieve upstate-downstate 
transmission.6 

1 New York Independent System Operator (“NYISO”), 2019 Load and Capacity Data Report (Gold Book), 52-70 
(Table III-2), available under “Planning Reports” at <https://www.nyiso.com/library>. Note that project sponsors 
modeling emissions displacement of their projects under PSL Article 10 assume capacity factors twice as large as 
NYISO reports. See, e.g., below, page 6 (discussing the Bluestone Wind Project and the Alle-Catt Wind Energy 
project).
2 NYISO, Power Trends 2020, at 18, indicates that generally in New York, large-scale solar operates at 14% of its 
design capacity, large-scale wind at 29%, hydropower at 89%, and nuclear power at 95%.
3 PSC Case 20-E-0197, Proceeding on Motion of the Commission to Implement Transmission Planning Pursuant to the  
Accelerated Renewable Energy Growth and Community Benefit Act, Utility Transmission and Distribution Investment 
Working Group Report (November 2, 2020), 64 (Fig. 36).
4 Discussed infra, page 4.
5 NYISO, Power Trends 2020, Fig. 14 (in 2019 emissions-free power upstate was 88% emissions free: 7% wind, 40% 
hydropower, 41% nuclear power; downstate power is 29% emissions-free, but that includes 25% nuclear power 
currently being decommissioned). In 2018 upstate power was 90% emissions-free. NYISO, Power Trends 2019, Fig. 
16.
6 See PSC Case 20-E-0197, Utility Transmission and Distribution Investment Working Group Report (supra note 2). 
Excluding bulk power transmission facilities, this report estimates that local transmission and distribution upgrades 
needed to achieve the CLCPA targets will cost over $16.5 billion. Id., 6-7. All costs of local transmission and 
distribution upgrades would be allocated to the utility’s customers. Id., 15.n.22, 25. The report notes that achieving the 
CLCPA targets “will also require much more significant investments in bulk transmission, large scale renewables, and 
other resources to balance the system”, and no decision has been made regarding “the pathway the State decides on to 

https://www.nyiso.com/library
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The time frame for implementing such a massive investment in transmission infrastructure is 
decades. During that time, bulk transmission projects to transport Canadian hydropower down 
the Hudson River valley to New York City, to transport offshore wind power to Long Island, and 
to develop much more energy storage downstate may substantially erode an already poor cost-
benefit ratio for new transmission capacity. As a result, upstate-downstate transmission relief 
may never be needed.

The purpose of siting more renewables upstate is to displace polluting power plants. However,  
there is very little carbon pollution in the upstate grid to displace, and there is nowhere else for 
upstate electricity to go. Because nuclear and hydropower cannot be curtailed, surges of 
intermittent renewable power upstate require increasing curtailment of older, less economic 
renewables. In 2019, upstate wind farms had to be curtailed 64 times.7  The need for such 
curtailment will increase if the siting of large-scale renewables increases, eroding their already 
low efficiency and requiring substantial overbuilding of capacity.8

It has been apparent since at least 2002 that the state’s transmission system is inadequate to fully 
utilize large-scale intermittent renewables. The State’s 2002 energy plan noted that “significant 
transmission congestion” exists in New York,9 noted that “wind farms” are constrained by 
existing transmission capacity limits, and recommended “clusters” of no more than 10 wind 
turbines be sited to avoid over taxing transmission infrastructure.10 Transmission constraints

limit the amount of electric power that can be transmitted between 
regions within the State. In particular, there are limitations on the 
amount of power that can be moved from upstate to downstate, and 
into either New York City or onto Long Island from surrounding 
areas. Because the system is operated in a manner that these 
constraints are not violated, reliability is not jeopardized; but there are 
economic impacts as evidenced by the normally higher prices in 
downstate regions compared to upstate/western areas.

. . . Because numerous in-state transfer limits are in a linear path from 
upstate to downstate, reinforcement of a single transmission interface 
may provide only marginal benefit because the next interface on that 
path will become the next most limiting element for power transfers. 
Therefore, to move more power from upstate to downstate could 
require reinforcements over most of the path, not just reinforcing a 
single weakest link.11

meet the State’s clean energy and clean air mandates”. Id., 11.
7 See id., Fig. 7 (p. 16).
8 Case 15-E-0302, Proceeding on Motion of the Commission to Implement a Large-Scale Renewable Program and 
a Clean Energy Standard, Supplemental Comments of the New York Independent System Operator, Inc. (July 8, 
2016), 9-10, 11 (Table 1) (in order to achieve the previous Clean Energy Standard 50 X 30 goal, intermittent 
renewables must provide an increased Installed Reserve Margin, from between 15% and 18% currently to between 
40% and 45%).
9 NYS 2002 Energy Plan, at 3-150.
10 Id., at 3-59 (“for locations with limited transmission capacity because cluster installations can be connected to 
the grid at a lower voltage compared to wind farms”).
11 Id., at 3-101, 3-103.
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A “Transmission Upgrade Scenario” was considered in the 2002 Plan, but no planning process 
to develop the scenario was identified.12

After New York’s first wind farm was sited in 2008, the inadequate capacity of the state’s 
transmission system forced the project to curtail operations.13 

The State’s 2015 Energy Plan noted that substantial investment in new and upgraded 
transmission is needed in order to accommodate large-scale renewables:

New York’s aging energy transmission and distribution infrastructure 
requires substantial investment in repair and modernization over the 
coming years. As previously noted, central generation facilities will 
continue to be the foundation of the State’s energy system for the 
foreseeable future—the transmission network must be well 
maintained, secure, and in some cases enhanced in order to provide 
reliable service and to accommodate the addition of new large-scale 
renewable resources.14

On January 24, 2017, PSC ordered NYISO to “fully evaluate[ ]” four bulk transmission projects 
intended to relieve congestion between upstate and downstate, and to achieve greater access by 
the downstate zones to cross-state power flows.15 Two of these projects were approved and are 
being built east of Albany and in western New York. However, NYISO has concluded that these 
projects are insufficient to avoid “jeopardizing achievement of 50% by 30 based on the 
projected build-out” of future renewable resources upstate, because these projects would not by 
themselves relieve upstate-downstate transmission congestion.16 “In order to achieve 50% 
[renewable capacity] by [20]30, the bulk power transmission system must have the capability to 
deliver all renewable resources’ energy production simultaneously.”17

In tandem with bulk transmission improvements, NYISO advises that upgrades to local 
transmission and distribution lines are also needed if the state’s emissions-reduction goals are to 
be achieved:

12 See id., at 3-146.
13 Matthew L. Wald, Wind Energy Bumps Into Power Grid’s Limits, The New York Times, August 27, 2008 (the 
Maple Ridge wind farm “has been forced to shut down even with a brisk wind blowing” at times because existing 
transmission infrastructure is inadequate to handle a surge in load).
14 The Energy to Lead: New York State Energy Plan, Vol. 1 (2015), 36.
15 PSC Case 12-T-0502, Proceeding on Motion of the Commission to Examine Alternating Current Transmission 
Upgrades, and other cases (January 24, 2017), Order, at 19. In 2015, PSC approved a bulk transmission upgrade to 
receive congestion in western New York. See PSC Case 14-E-0454, Order Addressing Public Policy Requirements 
for Transmission Planning Purposes (July 20, 2015).
16 PSC Case 15-E-0302, Proceeding on Motion of the Commission to Implement a Large-Scale Renewable 
Program and a Clean Energy Standard, Supplemental Comments of the New York Independent System Operator, 
Inc. (July 8, 2016), at 4-5. More recently, NYISO learned that “if state polices shift more investment to offshore 
wind and energy storage in downstate areas, the benefits from the [Albany East transmission project] will be 
reduced.” Potomac Economics, NYISO Market Monitoring Unit Evaluation of the Proposed AC Public Policy 
Transmission Projects (February 2019), 19. Further reduction in the benefits of upstate-downstate transmission 
relief would result from the Champlain Hudson Power Express transmission project (PSC Case No. 10-T-0139).
17 Id.
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Sub-transmission systems (i.e., 69 to 138 kV transmission facilities) will 
also require significant investment to bring the renewable energy from 
renewable resource sites to the bulk power transmission system. The sub-
transmission system must have the capability to transfer intermittent 
renewable resources’ full energy output to the bulk power system in order to 
fully utilize qualifying energy production from these resources. Undersized 
sub-transmission systems may result in renewable energy generation being 
curtailed to maintain local electric system reliability.18

Needed upgrades have been identified across all eleven NYISO control zones and, without 
these, during the winter transmission congestion will make “an average of 3,565 MW of 
renewable power in each hour unable to help meet load requirements (this is equivalent to 9.4 
percent of total NYCA load).”19 

The Draft ORES regulations continue New York’s push to site large-scale renewable power 
projects upstate without regard to New York’s ability to utilize more upstate renewable power. 
Despite poor prospects for success, ORES is obligated to pursue this path by law. Section 2 of 
the 2020 Accelerated Renewable Energy Growth and Community Benefit Act20 requires the 
Public Service Commission (“PSC”) to undertake “a comprehensive study for the purpose of 
identifying distribution upgrades, local transmission upgrades and bulk transmission 
investments that are necessary or appropriate to facilitate the timely achievement of the CLCPA 
targets”. However, the Act also obligates ORES to determine applications for generation siting 
permits without regard to transmission needs.21

On October 15, 2020, the PSC approved the second half of the Northern New York Project, 
being built by the New York Power Authority since 2018.22 However, PSC did not wait for the 
comprehensive transmission plan required under the Act.23 Instead, PSC adopts the principle 
that new “priority transmission projects” mandated by the Act should be evaluated according to 
“how the timing of transmission development contributes to the expansion of renewable 
generation”.24 

The history of New York energy policy shows that transmission and generation capacity should 
be planned together since, when they are not, additional renewable capacity does not advance 
emissions reduction goals.25 Fast-tracking large-scale renewable generation siting without 
aligning such decisions with transmission needs will predictably result in sub-optimum siting, as 

18 Id., at 6.
19 P.J. Hubbard et al., Climate Change Impact Phase II: An Assessment of Climate Change Impacts on Power 
System Reliability in New York State, Final Report (September 2020), 28, available under “Planning Reports” at 
<https://www.nyiso.com/library>.
20 Accelerated Renewable Energy Growth and Community Benefit Act, L. 2020, ch. 58, Part JJJ §2  (= Exec. L. § 
94-c(2)).
21 Id., §4(3)(a).
22 PSC Case 20-E-0197, Proceeding on Motion of the Commission to Implement Transmission Planning Pursuant 
to the Accelerated Renewable Energy Growth and Community Benefit Act, Order on Priority Transmission Projects 
(October 15, 2020).
23 Under the Act, “transmission] projects for which the Commission has determined there is a need to proceed 
expeditiously to promote the state’s public policy” are authorized, in addition to “public policy transmission” 
projects approved through NYISO, also meant to expedite implementation of the state’s energy goals. Part JJJ, secs. 
7(3) and 7(4).
24 Id., 15.

https://www.nyiso.com/library
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transmission will need to catch up with generation siting sometime in the future. However, PSC 
has determined that such alignment should be left to “the multi-year horizon” governing the 
NYISO public policy transmission process.26

If ORES wants to enlist the support of upstate towns, it must be able to show them that new 
large-scale renewable generation projects are aligned with sufficient transmission capacity to 
effectively reduce New York power sector emissions. Without demonstrating such alignment, 
rural upstate communities’ resistance to out-of-character industrial energy development and its 
adverse environmental impacts is unlikely to diminish. 

ORES siting regulations should require consideration of a project’s net carbon benefit

ORES could better ensure renewable generation is effective in advancing New York’s emissions 
reduction goals by requiring consideration of a project’s net carbon benefit. It is surprising that 
the Draft regulations and standards do not include such a requirement.

The emphasis in Draft regulation §900-2.22 and §900-2.18 on a project’s effect on system 
reliability threatens to get the state’s priorities backwards. Maintaining a reliable electric system 
with a high penetration of renewables is feasible. The issue is whether the system is configured 
to ensure the theoretical carbon benefits of renewables are realized. Accordingly, §900-2.18 
should require applications to provide:

A description of the impact electric transmission constraints would have on the facility’s ability 
to displace carbon emissions elsewhere in the electric system, for the period of anticipated 
operations.

For example, it has been recognized for some time that increased reliance on fossil-fueled fast 
starting power plants is a result of a substantial build-out of intermittent renewables.27 Even 
greater reliance on fast-starting power will result from New York’s build-out, as a result of its 
transmission-constrained electric system.28 Reliance on gas-fired fast-starting power plants 
reduces wind and solar power’s net displacement of CO2.

25 As discussed, supra. E.g., National Grid commented to PSC that the Northern New York Project will “lead[ ] to 
the avoidance of approximately 7.5 terawatt-hours (TWh) of renewables curtailments annually, starting in 2025”. 
Id., 10.
26 Id., 16. NYISO has said its public policy transmission program can be completed in 18 months. Id., 17.n.20.
27 See National Academy of Sciences, ENVIRONMENTAL IMPACTS OF WIND-ENERGY PROJECTS (2007), 35, 52, 63-
64, available at <http://www.nap.edu/openbook.php?isbn=0309108349  >;   Richard S. Courtney (Center for Science 
and Public Policy, Washington, D.C.), Wind Farms Provide Negligible Useful Electricity, March 2006, p. 13, 
<http://ff.org/centers/csspp/pdf/ 20060331_wind.pdf> (“large use of wind farms provides no reduction to the need 
to operate conventional thermal power stations and makes little or no reduction to emissions from them”); Michael 
J. Trebilcock (Professor of Law and Economics, University of Toronto), Wind power is a complete disaster, 
NATIONAL POST (Canada), April 8, 2009 (“recent academic research shows that wind power may actually increase 
greenhouse gas emissions in some cases, depending on the carbon-intensity of back-up generation required because 
of its intermittent character.”); Tyndall Centre for Climate Change Research, Security assessment of future UK 
electricity scenarios, July 2005, pp. 5, <http://www.tyndall.ac.uk/research/ theme2/final_reports/t2_24.pdf> (“Due 
to a relatively small capacity contribution of intermittent sources [in particular, wind energy sources] a considerable 
number of conventional plants might be running at low output levels over a significant proportion of their 
operational time to accommodate this intermittent energy. Consequently these plants will have to compromise on 
their efficiency resulting in increased levels of fuel consumption as well as emissions per unit of electricity 
produced.”).
28 NYISO, 2019 Congestion Assessment and Resources Integration Study (CARIS) (July 2020), 9. 

http://www.nap.edu/openbook.php?isbn=0309108349


-6-

Draft regulation §900-2.18 (Exhibit 17: Consistency with Energy Planning Objectives) is the 
obvious place to include a requirement to demonstrate a project’s net carbon benefits. This Draft 
regulation tracks the regulation under PSL Article 10 (16 NYCRR § 1001.10). However, the 
principal concern of both regulations is limited to the reliability of the electrical system, defined 
as avoidance of a loss of load (blackout, or brownout). The cost of ensuring reliability generally 
increases with a significant penetration of large-scale renewables but, apart from added costs, 
reliability concerns are not significant. The real concern is that large-scale renewables may not 
be able to meaningfully advance New York’s emissions reduction goals. Nowhere in the Draft 
regulations is this concern addressed.

Electrical system modeling is another area where it would be appropriate to address net carbon 
benefits. However, Draft regulation §900-2.22 (Exhibit 21: Electric System Effects and 
Interconnection) weakens Article 10’s requirement that applicants provide electric system 
production modeling (16 NYCRR § 1001.8). PSL Article 10 requires an applicant to 
demonstrate its proposed project would not simply be displacing low- or no-emissions power 
sources like combined cycle natural gas plants, hydropower plants, or other wind farms29—in 
other words, to demonstrate the project does not only inject its electricity into the grid but that, 
by doing so, it actually reduces emissions from other power plants. The Draft ORES regulations 
do not require any such demonstration.

Article 10 applicants have not modeled carbon emissions impacts of their projects for the period 
of anticipated operations. In its Article 10 application, the Bluestone Wind Project predicts it 
will reduce New York’s carbon dioxide emissions by about 0.26%.30 The Alle-Catt Wind Energy 
project—at 106 square miles, the largest project area in the state—predicts its project will 
reduce New York’s carbon dioxide emissions by about 1.16%.31 However, these estimates 
address only the first year of operations. 

The ability of a renewable energy project to reduce emissions ordinarily declines over time as 
the carbon intensity of the grid declines. As more low- and zero-emissions generators are sited, 
there are less carbon emissions in the electric system to reduce. However, the anticipated decline 
in ability to reduce emissions is magnified in New York, where a bottled upstate grid has already 
achieved 88-90% zero emissions. The Draft ORES regulations should require modeling of 
energy system impacts over the project’s expected lifetime, taking into account the actual 
timeframe for any planned transmission upgrades that would enhance the project’s emissions 
benefit, and a realistic assessment of the number and type of electric generation projects likely 
to be put into service during the project’s lifetime.

By tying new generation projects to planned additions of transmission and generation capacity, 
ORES would have a much more accurate assessment of a project’s carbon benefits. Just as 
importantly, if transmission constraints prevent a proposed project from achieving meaningful 

29 16 NYCRR § 1001.8(a)(8).
30 PSC Case 16-F-0559, Application of Bluestone Wind, LLC for a Certificate of Environmental Compatibility and 
Public Need Pursuant to Article 10 for Construction of the Bluestone Wind Farm Project Located in the Towns of 
Windsor and Sanford, Broome County, Exhibit 8, Table 8-1 (September 18, 2008).
31 PSC Case 17-F-0282, Application of Alle-Catt Wind Energy LLC for a Certificate of Environmental 
Compatibility and Public Need Pursuant to Article 10 for a Proposed Wind Energy Project, Located in Allegany, 
Cattaraugus, and Wyoming Counties, New York, in the Towns of Arcade, Centerville, Farmersville, Freedom, and 
Rushford, Exhibit 8, Appx., Table 2.
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net carbon benefits over its anticipated lifetime, that project should be discouraged until 
adequate transmission capacity can be anticipated. This will increase the likelihood that both 
new transmission and generation capacity is sited where they can be best utilized. The Draft 
regulations do not require consideration of a renewable generation project’s ability to achieve its 
theoretical environmental benefits.

Net carbon benefits should include negative effects on emissions reduction goals

The Draft ORES regulations should require consideration of a project’s negative effects on 
emissions. Negative effects include the relatively large materials burden of large-scale 
renewables, compared to combined cycle gas-fired power plants and zero-emissions nuclear 
power plants.32 Large-scale renewables generally increase the adverse impacts of energy supply 
chains. Mineral and metal mining needs for solar panels, wind turbines, and grid-scale batteries 
are multiples of mineral and metal mining needs for other forms of energy. Moreover, mining 
critical energy minerals for renewables occurs mostly in foreign lands, requiring substantially 
more transportation than minerals mined domestically for other forms of energy. Compared to 
domestic mining, foreign mining for new sources of minerals has serious impacts on remote or 
biodiverse places.33

Forest clearing is another potentially significant negative emissions effect. To achieve a zero-
emissions economy, the CLCPA requires the state to cut greenhouse gas emissions to 85% 
below 1990 levels by 2050 and offset the remaining 15% with measures such as planting forests 
and capturing carbon for storage underground. Carbon capture remains for now technologically 
beyond reach, but maintaining and increasing New York’s forests is not. Forests provide two 
carbon benefits: they absorb approximately 2.855 tons of CO2 from the atmosphere per acre 
annually,34 and they sequester 216.5 tons of CO2 per acre in their biomass.35 Renewable energy 
projects sited in forests should be discouraged.

The Bluestone Wind and Alle-Catt Wind estimates, for example, do not account for the 
emissions impacts of lost forested land. The Alle-Catt Wind Energy project in western New 
York would remove 1,550 acres of mature forest, with the result that New York loses the ability 
to remove 4,425 tons of carbon annually, and releases a substantial portion of the 335,575 tons 
of CO2 in biomass. A 1,550-acre solar farm, if sited in a forested area, could have the same 
result.

32 Cf. L. Stevens, The Footprint of Energy: Land Use of U.S. Electricity Production (June 2017), available at 
<https://strata.org/pdf/2017/footprints-full.pdf>.
33 A. Stumvoll, Are there potential downsides of going to 100 percent renewable energy?, Pacific Standard 
(Australia), June 20, 2019, available at <https://psmag.com/environment/what-are-the-downsides-to-renewable-
energy> (discussing two reports, Earthworks (Washington, D.C.), Making Clean Energy Clean, Just & Equitable, 
and Institute for Sustainable Futures (University of Technology, Sydney), Responsible Minerals Sourcing for 
Renewable Energy, see <https://www.earthworks.org/campaigns/making-clean-energy-clean/>).
34 USDA, New York Forests 2012 (October 2015), 63 (“Aboveground biomass of all live trees in New York’s 
forests . . . averages 59 tons per acre.”); Pearson, TR; Brown, SL; Birdsey, RA, Measurement guidelines for the 
sequestration of forest carbon, Northern Research Station, Department of Agriculture (2007), available at 
<https://www.fs.usda.gov/treesearch/pubs/13292> (carbon stock in forests can be converted to tons of CO2 
equivalent by multiplying acres by 44/12, or 3.67).
35 Canadian Council of Forest Ministers, Fact Sheet: Canada’s Forests: CO2 Sink or Source?, available at 
<https://www.sfmcanada.org/images/Publications/EN/C02_Sink_EN.pdf>.

https://www.sfmcanada.org/images/Publications/EN/C02_Sink_EN.pdf
https://www.fs.usda.gov/treesearch/pubs/13292
https://www.earthworks.org/campaigns/making-clean-energy-clean/
https://psmag.com/environment/what-are-the-downsides-to-renewable-energy
https://psmag.com/environment/what-are-the-downsides-to-renewable-energy
https://strata.org/pdf/2017/footprints-full.pdf
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Since the purpose of the ORES regulations is to achieve a societal and global benefit, the carbon 
emissions generated by the extraction and processing of materials wherever they are located 
should be taken into account in the assessment of a project’s net emissions benefits. The Draft 
regulations lack any requirement to evaluate the emissions impacts of land and materials 
required for a project, beyond the visible activities taking place onsite at the generating facility. 
Without such an evaluation, ORES may be approving projects that make little or no contribution 
to New York’s emission reduction goals.

# # #
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900-8.1. Publication of draft siting permit. 

900-8.3 Public comment hearing and issues determination 

900-10.2 Pre-Construction Compliance Filings 

900-11.1 Permit modifications requested by Permittee 
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900-1.3 Preapplication procedures 

900-1.3 (a): The draft regulations require consultation with local agencies a minimum of 

60 days prior to filing an application. This minimum is arbitrary and not reasonable in 

light of required preapplication procedures and data collection.  

 

During the preapplication stage, Applicants need to complete extensive site 

characterization, meet with State agencies, secure leases from landowners and collect 

visual and other data from the municipalities and local agencies. Since Applicants must 

engage with landowners, state agencies and municipalities early in the process, they 

should be required to formally notify them that preapplication procedures and collection 

have begun. Regulations should require that developers contact municipalities and the 

public within four weeks of an applicant’s initial meetings with any agencies or 

landowners regarding a project proposal.  

 

This early contact and communication will facilitate the rapid process that is the goal of 

these regulations. Towns and residents who have not been engaged early in the 

process will be less likely to support the project. Delay between when a developer 

begins working on a project and when it formally contacts municipalities and citizens 

does not support communication and transparency.  

 

900-1.3 (a)(8): The requirement that a local agency or community intervenor submit a 

request for initial funding within 30 days of the application filing is an additional reason 

to require early municipal and public notification that preapplication activities have 

begun. Funding requests require knowledge of the issues, review of documents and 

cost estimates. Without such early notification, 30 days from the time of notice of an 

application to request intervenor funding is untenable.  

900-1.3 (b): Community members should be accorded the same notice as local 

agencies. See 900-1.3 (a) comments above.  

The phrase “who may be adversely impacted” should be removed. This language limits 

the applicants’ responsibility to conduct a meeting for community members to those who 

may be adversely impacted. Who will determine those who will be adversely impacted 

when no one but the developer has data on the project? How will stakeholders who 

learn late in the expedited process about a project proposal be treated? Limiting notice 

to a subset of the community is not reasonable.  All people who reside full- or part-time, 

who own property or businesses, or who work in the host communities should be 

notified and encouraged to attend all community meetings by the applicant. 

The purpose of the meeting must be not only to educate the public, as listed in the 

regulation, but also to gain information from the public. Merely educating them 60 days 

before the application assumes local stakeholders have no information about whether 
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the applicant has selected an appropriate site. Nor does one-way communication 

promote transparency, participation and engagement. The first meeting with the public 

should be held within four weeks of local or agency engagement, in the same time 

frame as listed for formal meeting with municipalities.  

In addition to revising the regulations so that meetings between the applicant and the 

public, and the applicant and municipalities, happen early in the process, the regulations 

should also require that the applicant notify municipalities and citizens within the project 

area of ongoing available information, changes, and developments. This can be 

facilitated by a centralized website operated by ORES for each project.   

900-1.3 (e), (f), (g): Pre-application site characterizations should be made public.  

During the pre-application phase, an applicant must complete site characterizations of 

surface waters (wetlands, streams and other waterbodies), (§900-1.3(e), (f)), and 

wildlife (bird, bat, and other species, (§900-1.3(g)). The characterization of surface 

waters must be approved within 60 days, in consultation with NYSDEC, and approval of 

the wildlife characterization within 30 days. These time frames are, based on 

experience, infeasibly short. Moreover, ORES will need to show that staffing at its office 

and at NYSDEC is sufficient to conduct such reviews under any time frame, since the 

underlying purpose of the regulations is to expedite projects. Thus, the draft proposal in 

this regard will inevitably result in no meaningful review of an applicant’s self-serving 

site characterizations. The likelihood that the applicant’s characterizations will be 

inaccurate, or improperly limited in scope, is heightened by the absence of any 

requirement to consider public comments on these site characterizations. 

 

There should be some provision requiring site characterizations developed by an 

applicant during the pre-application phase to be made available to the public, including 

local stakeholders. As Article 10 has shown, applicants squander the pre-application 

phase, during which it is able to develop the information required for an application, and 

then complain when agency staff and intervenors raise issues presented by 

inadequately developed environmental information. The draft ORES regulations can be 

expected to have a similar result because they do not address the underlying problem 

that delays the determination of appropriate siting issues: environmental site 

characterizations take more than a year and, where species of special concern occupy 

the site, up to three years of site surveys are called for under current guidelines for 

siting large-scale wind energy facilities.  

Accordingly, the Draft regulations should provide for preapplication review, should 

authorize ORES staff to advise applicants regarding the adequacy of an applicant’s 

preapplication activities, and should make those activities sufficiently transparent that 

the public can comment on their adequacy to ORES staff. 

900-1.3 (g)(2): All municipalities within the project study area should be included in the 

meeting with the Office, NYSDEC and the applicant regarding the wildlife site 

characterization and project details. There is no benefit to excluding municipalities from 
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this meeting. Municipal leaders know their towns and the sites and may have 

information to offer and questions to ask.  

Additionally, the 4 four-week time limit for the Office and NYSDEC to determine if NYS 

threatened or endangered species are present on the facility and recommend 

assessments and/or field surveys is not realistic. The pre-application period should be 

flexible enough to ensure that natural resources are not unreasonably harmed, and that 

natural resources agency staff are able to determine whether a proposed site requires 

greater scrutiny than could be afforded under a four-week deadline. If multiple projects 

submit wildlife site characterization documents, or if extremely large projects submit 

documents, or if they are submitted during holidays, then four weeks will not be 

adequate. The draft regulations must be revised to include a reasonable opportunity for 

State agencies and ORES to extend the time for preapplication procedures, 

preapplication reviews and preapplication meetings. The time for preapplication should 

be in staff’s control and should not depend upon applicant approval.   

900-1.3 (g)(2)(iv): Habitat assessments and/or field surveys must not be limited to one 

year as set forth in the draft regulations. Because some sites will require longer to 

assess under established guidelines, one year is arbitrary and lacks scientific basis. In 

many cases, such a short time period will require that decisions are made without 

adequate data. Given the statutory 12-month limit on review of applications, the 

preapplication phase must ensure that applications are complete. This preapplication 

time limitation for field surveys will ensure that many are not, making it impossible to 

adequately review applications within the time allowed. 

900-1.3 (g)(8): The Net Conservation Benefit Plan (NCBP) needs to be defined and 

made public. Financial statements, requirements, standards and payments for providing 

net conservation benefits must be made public. The assumptions upon which financial 

payment is made to compensate for wildlife mortality, displacement, and habitat 

degradation should be documented and made public and be provided for public review, 

critique and revision.   

The draft regulations should require publicly accessible supporting information that 

demonstrates how the NCBP complies with all federal and state laws including the 

Migratory Bird Treaty Act, The Bald and Golden Eagle Protection Act and the 

Endangered Species Act.  

Transparency and trust in the process require that each Net Conservation Benefit Plan 

provide details of what species will be negatively impacted by the project, what payment 

will be made, and how that payment will provide a net conservation benefit. And the 

NCBP must require and set forth a comprehensive mortality monitoring and study 

protocol during all phases of the project. The NCBP for each project must be reviewed 

periodically and revised if the monitoring finds that the payment is inadequate. 

Additionally, monitoring must be ongoing for the life of the project to provide data for 

other projects and project reviews and such data must be made publicly available for 

these purposes.  
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The establishment of the NCBP highlights the need for adequate wildlife surveys which 

is, in most cases, a minimum of two years. NCBP is evidence-based and, if there is 

minimal data, then the plan will not reflect the impacts and the costs will not be in line 

with the harm. If developers want to minimize their payment and survey time they 

should search for locations with low wildlife impacts.  

Migrating birds, raptors, and other large birds of conservation concern are part of the 

public trust and we have a duty to protect them. Wind energy projects in particular are a 

leading cause of the decline of such species. The NCBP is effective when it is a 

financial incentive for developers to make environmentally reasonable siting choices. 

The Net Conservation Benefit Plan must include cumulative impacts to a large number 

of wildlife, including non-listed species as well as endangered species or species of 

concern impacts, and be defined in such a manner that a determination can be made 

whether the harm is so extensive that an appropriate NCBP payment makes the project 

uneconomic. 

900-1.6 Filing, Service and Publication of an Application 

In addition to the listed locations for electronic and paper copies of the application, the 

Office should post these documents in a central and publicly available website along 

with all comments, letters, and other documentation from state agencies, municipalities 

or the public. This is reasonable if the intent is to speed up the permit process and still 

retain municipal and community involvement.  

Requiring citizens or municipalities to FOIL the Office for documents, as the Office 

suggests that the public do in order to obtain copies of comments to these regulations, 

is not reasonable and will only heighten public mistrust. Unreasonable acceleration of 

the process, as drafted in these regulations, alongside the withholding of immediate 

access via website to all public documents, creates substantial barriers to public 

participation.   

900-2.18 Exhibit 17: Consistency with Energy Planning Objectives 

900-2.18 (a-g): Each element of Exhibit 17 should contain a set reference point and 

state wide data upon which calculations are made. And all calculations should be done 

for the life of the project. Calculations should not be left to the creativity of the applicant 

but should show data that can be applied across projects. Location of the project and 

the energy mix in the region of the project must be reviewed and described. 

Calculations must be based on the electricity grid that is currently available in New York 

State and not one hoped for in the future.  

900-2.19 Exhibit 18: Socioeconomic Effects 

900-2.19 (a)(b)(c):All estimates of construction and operation work force and payroll 

must include an estimate for New York State employees and employees who are to be 
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hired within the project’s local labor market, including the project host community, 

surrounding towns and the county.  

900-2.19 (k): The applicant should be required to estimate the State and local taxes that 

they will pay during the life of the project.  

Missing from this Exhibit is any information about socioeconomic impacts in other parts 

of the world caused by component manufacturers’ supply chains, such as the impacts of 

necessary mineral extraction. The extensive renewables expansion in New York and in 

other states will have global impacts that diminish their global environmental benefits. 

Since achieving such benefits is the very purpose of ORES, it is surprising that the draft 

regulations appear unconcerned with global impacts. New York should, in addition to 

siting effective projects, hold project sponsors accountable for environmental, social and 

economic impacts of mineral extraction, parts manufacturing and transportation.  

The global benefits of carbon reduction can then be balanced against the global impacts 

of the buildout. In some cases, adequate information may show that the social and 

environmental cost is too high. For example, it has been reported for years that cobalt is 

essential for large scale battery production and that the main source for this material 

involves child labor in the Democratic Republic of the Congo. Pressure to reveal supply 

chain data will push corporate renewables to require socially just sourcing. 

New York State’s Climate Leadership and Community Protection Act (CLCPA) includes 

a goal of having 40% of the benefits of clean energy investments going to 

disadvantaged communities in the state. This recognition of the socioeconomic impacts 

of energy production must extend to the global community that is impacted by New 

York’s massive renewables expansion plans. Otherwise, relief to our historically 

disadvantaged communities will come at the expense of presently suffering 

communities abroad. This Exhibit must be amended to include sourcing information 

from all manufacturers and material supply companies and subcontractors that ensures 

human rights and environmental standards are upheld.  

900-2.25 Exhibit 24: Local Laws and Ordinances 

Under the New York State Constitution, the determination of a waiver of municipal laws 

must not be done as a matter of course by the director of a State Office. And yet this is 

what the regulations set forth. Municipal laws passed after careful consideration and 

public hearing must be given great weight. ORES regulations regarding local law 

waivers consider the “unreasonable” burden on the applicant without consideration of 

the unreasonable burden that the project places on the municipality, including the 

impacts on regional comprehensive plans and Local Waterfront Revitalization Plans 

(LWRP).  

New York State has millions of acres and many industrialized areas upon which to build 

renewable energy projects. No one project is essential to CLCPA targets. There are 

many avenues for reaching these targets. Given the extensive possibilities for siting 

renewable projects in New York and the wide variety of types of projects and size of 
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projects, and also given the very heavy burden that one large scale project may have on 

a municipality and its environment, the local burden of these projects must be given 

great weight and the regulations should be modified accordingly.   

These regulations now give the developers three separate arguments for overturning 

municipal laws. The first involves technology. Will there be no limit to the technology 

permitted? Under these regulations there is no limit. If industrial wind turbines can be 

1500 feet tall and it is economic to do so, then a town will have no power to say they are 

too tall for the region. The fact that a company will make more money and the State will 

gain more energy does not make every technology acceptable or beneficial in every 

location. This, along with issues of financial benefit vs community character under 

demonstration 2, or a balancing of state versus local benefits and needs in 

demonstration 3, amount to unconstitutional authority given to one State Office 

employee to overturn duly enacted local laws implemented by the elected officials and 

citizens.   

900-4.1 Office of Renewable Energy Siting Action on Applications 

90-4.1 (c-d): These draft regulations cannot change the poorly drafted statute. The 60 

day period set forth in these regulations as the time for the Office to determine if the 

application is complete and list all deficiencies is part of the April 2020 Act.  

What procedure in these regulations will protect the public against an inadequately 

staffed ORES office and overwhelmed NYSDEC staff during the application review? If 

several or many applications are filed at the same time, then there will be portions of an 

application that are overlooked or perhaps hastily determined to be low priority.  

There are two ways that the regulations can address this. First, the regulations can 

provide for extended time periods, if needed, in the preapplication phase of project 

development. See discussion of Section 900-1.3 (e-g). 

The immovable 60 day review period at the time of the application submission makes a 

careful and transparent pre-application review imperative.  

The second way that the regulations can address potential problems flowing from the 

mandated 60 day application review period is to provide the public an opportunity to 

comment on the submitted application prior to it being determined complete. Public 

review of the filed application can help to ensure that it addresses the minimum 

information requirements.  

The draft regulations do not provide a procedure for this to occur. A sixty day time limit 

without possibility of Office initiated extension and with no procedure for public comment 

leaves the fate of our rural communities to the speed with which these state agencies 

can review massive sprawling industrial projects. This appears to be a prescription for 

applicants to game the procedures. 

900-5.1. Local Agency Account 
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900-5.1(a) The draft regulations require a 60 day notice, by applicants to local agencies 

and potential community intervenors, stating that they have a mere 30 days after an 

application has been filed to submit a request for funds.  This 60 day notice is 

mentioned several times in the draft regulations.  The notice does not give meaningful 

opportunity to prepare for the funding request because during this time there is no 

public access to project information. Prior to submitting the application, the draft 

regulations do not require that draft or preliminary application information be provided to 

local agencies and community intervenors.  The first access they have is the 

application.  Even after the application is filed, ORES does not have plans to post it on a 

centralized project website, making access more difficult.   

The draft regulations should be revised to provide extended time for funding 

applications, at a minimum, 30 days after end of the public comment period on the draft 

permit conditions. The public comment period will raise additional issues and it is 

reasonable that potential concerns and issues, which will impact funding needs, will not 

be fully known prior to this time.  

900-8.1. Publication of draft siting permit. 

900-8.1 (a-b): The regulations are not clear as to exactly what information will be 

available to the public. The draft regulations should provide for a centralized website for 

all documents including preapplication, application, required plans, permits, maps, 

exhibits, revisions, State agency comments and documents, public and municipal 

comments. Given the rapid siting anticipated in the draft regulations, this centralized 

posting of documents is essential. The DPS website is a model of what should be 

provided. Anyone in the State can review all the documents. Anything less is not 

transparent and will diminish public education, understanding, participation and 

involvement, and erode public confidence in the process.  

900-8.3 Public comment hearing and issues determination 

900-8.3 (a)(1): The transcript of public statements at a public comment hearing should 

be posted on the central ORES website, and available to the public without filing a FOIL 

request.  

900-8.3 (c)(2): The definition of a “substantive” issue under the ORES regulations 

should be modified to include the following language: An issue is substantive if there is 

sufficient doubt about the applicant's ability to meet statutory or regulatory criteria 

applicable to the project, or if there are environmental, safety, health or economic issues 

not adequately addressed, such that a reasonable person would require further inquiry.  

The problem with the draft regulation definition of “substantive” is that it takes the 

statutes and regulations and standards, that are promulgated as part of the draft 

regulations, and uses them to limit the issues that can be raised for a hearing. For 

example, if a sound standard is listed in the regulations but new data is provided to 

indicate it is not sufficient, will this be a cause for a hearing? It is unclear from the 
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regulation whether new data not considered in the development of the draft regulations 

could provide the basis for a hearing if the applicant satisfies the regulation.  

Hearing examiners under Article 10 were able to review studies and data as they were 

published and use the new information to evaluate the project before them. Because the 

science and technology involved in these projects is constantly changing, hearings must 

be liberally granted so that citizens and their environment can be protected and not 

unduly burdened. 

900-8.3 (c)(4): This section places substantial resource and financial burdens on 

municipalities and citizens. Reliance on a generic permit appears to mean that ORES 

would always find that the project meets the requirements of statute and regulation. For 

this reason, the moving party will always have a very high, even practically impossible 

burden of persuasion. This is fine for the deep pocket applicant but it is a financial 

burden for municipalities and citizens that harms their ability to review project proposals. 

This section should be removed. Parties should be encouraged to raise issues, and 

reasonable issues should be given a hearing.  

This additional burden of persuasion has not been offset with additional intervenor 

funding. The intervenor funds have been diminished from what was available under 

Article 10. To the extent that intervenor funding promotes public participation, it appears 

the intent of the draft regulations is specifically to diminish public participation. Because 

the subject of the energy transition is the object of research and policy proposals around 

the world, ORES should be open to relevant new information. This section does not 

evince an interest in new information.   

900-10.2 Pre-Construction Compliance Filings 

900-10.2(d):  Certification as required under draft regulation 900-10.2(d) specifies the 

international standard (International Electrotechnical Commission (IEC) 61400-1). 

However, the draft regulations must be modified to state that the certification will include 

type, component and project certification, completed by an independent third party that 

is qualified to make such certifications as set forth in Article 10 Appendix 1001.6 (c). 

Type and component certification assures that the turbine or solar panel and 

components have been designed, manufactured and tested to be in conformity with site 

conditions and international standards. Project certification includes documentation that 

the project as transported, erected and operated will remain safe under the specific 

conditions at the site. These certifications provide safety assurances to the host 

community and financial assurances to funders.   

900-11.1 Permit modifications requested by Permittee 

This section provides for public comment on a major modification but not on the 

decision as to whether a modification is major or minor. Developers can modify the 

turbine or other component late in the permit process or after they receive a permit and 

the public has no opportunity for comment. The draft regulations should be revised to 

give parties and host municipalities notice of modification requests and opportunity to 
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comment on whether the modification is major or minor. Increases in height and blade 

length should be presumed major modifications as they impact wildlife and the visual 

environment.  

Modifications are sought by permittees on a regular basis and 900-8.8(b)(3) specifies 

how the permittee can provide a prima facie case in support of applications for 

modification. There is no funding and minimal opportunity for municipalities and the 

public to present critical information.    

The goal of these draft regulations is to speed the siting process.  What took three to 

four years will now happen in slightly more than a year. This will present less need for 

projects to swap out turbines or make other significant changes after the permit process 

has been completed. It seems reasonable, given the speed of the process and the 

reduced public opportunity for input, that significant late changes would be discouraged. 

The draft regulations should be modified to present more opportunity for public notice 

and comment and less incentive for permittees to utilize late stage modifications. 
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SOS 
Save Ontario Shores, Inc. PO Box 382, Lyndonville, NY 14098 

www.SaveOntarioShores.com 

Info@SaveOntarioShores.com 

December 2, 2020 

State of New York 
Department of State 
Office of Renewable Energy Siting 

Subject:  Comments on Behalf of Save Ontario Shores, Inc. 
Draft Regulations:  Chapter XVIII, Title 19 of NYCRR Part 900, Subparts 900-1– 
900-14

Addressing the following Draft Regulations Sections:  

900-6 Uniform Standards and Conditions - General

900-6.1 Facility Authorization

900-6.4 Facility Construction and Maintenance

900-6.4 (k): Construction Noise:  See Rob Rand’s comments SOS Appendix A.

900-6.4 (l): See Gary Abraham’s Shadow Flicker comments on 900-2.9(d)(2) SOS

Appendix C.

900-6.4 (o-s): See Karen Schneller-McDonald’s comments SOS Appendix B.

900-6.5 (a)(b) Noise: See SOS Appendix A.

900-6.6 Decommissioning
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900-6 Uniform Standards and Conditions

In General:  This subpart of the draft regulations is not a complete listing of uniform 

standards and conditions as it does not include setbacks, lighting and other standards 

that are identified in the regulations. Noise regulations are divided between this 

subsection and other parts of the regulations. Pre-application activities are not included 

in the standards. What designates a standard from other aspects of the regulations?  

This regulation should be revised to include a definition of uniform standards and 

conditions.  

900-6.1 Facility Authorization

900-6.1 (h):  Seven years is excessive for a siting permit without commencement of

commercial operation. Permittees are generally requesting modification within a year

and a process that extends for 7 years would offer excessive modification opportunities

without public participation. Projects that are not operational in four years should require

a rehearing and public notice and opportunity for comment and additional funding for

municipalities and parties.

900-6.4 Facility Construction and Maintenance

900-6.4 (a): Construction hours that include 13 hours a day and 12 hours on Sundays

and holidays is excessive in a rural residential zone.  In New York City, a densely

populated and much noisier environment, the Noise Code limits construction to the

hours of 7am to 6 pm on weekdays, and for all other construction, a special hours

authorization is required. On what basis does ORES determine that 7 a.m. to 8 p.m. on

weekdays and 8 a.m. to 8 p.m. on Sundays and holidays is acceptable? Uniform

Standards should be based on reasonable requirements that will not need to be

adjudicated. This is not a building project that will be completed in a few weeks or a

month. These projects are massive and will involve clearing trees, building foundations

and then structures. Given the speed with which ORES anticipates projects being

permitted, there will be ample time for construction. Residents should not have 12-13

hours per day of construction activities, including construction traffic, on weekends and

holidays.

When, during these long construction hours over the course of a year or more, would 

ORES suggest that residents who desire a quiet rural setting plan a wedding or funeral? 

Construction “continuous operation requirements” are listed as reason to extend these 

hours with only 24 hour notice. Given the very long construction hours, it is not 

reasonable that there would be given automatic extensions with a mere notice. This is 

disrespectful of the residents who are already putting up with substantial inconvenience. 

Solutions including 7-14 day notification and some blackout construction times for 

activities within 3000 feet of local events could be implemented. Authorization by local 

officials should be required.   
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Construction hours draft standards must be revised based on consultation with towns 

across the state, analysis of town construction hours, local laws, and justification for 

failure to require, at a minimum, the New York City code standards.  

900-6.4 (k): construction noise:  See Rob Rand’s comments SOS Appendix A. 

900-6.4 (l): See Gary Abraham’s Shadow Flicker comments on 900-2.9(d)(2) SOS 

Appendix C. 

900-6.4 (o-s): See Karen Schneller-McDonald’s comments SOS Appendix B. 

900-6.5 Facility Operation 

General:  The draft Uniform Standards for Facility Operation are limited to noise 

standards. There are numerous other issues that should be included in this section.  

Radar activated lighting should be a standard at all industrial wind projects.   

Wind operations monitoring of mortality and curtailment for birds and bats should also 

be a standard and included in this section.  

In the same manner that brownfields are encouraged for industrial renewables siting, 

there should be some regions that are discouraged. The regulations should standardize 

that facility operations will not take place in some locations. These should include 

migratory pathways and ridgelines, prime agricultural land, grasslands, wetlands, 

forests, proximity to state parks and other state lands and tourist areas.  

900-6.5 (a)(b) Noise: See SOS Appendix A.  

900-6.6 Decommissioning 

Future salvage value for the components of industrial renewables is uncertain. Host 

municipalities cannot be expected to have the resources to restore a site if the 

decommissioning fund is not sufficient. In order to protect the towns and the State from 

unfunded abandoned renewables, salvage value should not be used in this calculation. 

If the permittee and the host municipalities cannot come to an agreement as to the 

manner and amount of financial responsibility, the decision should be placed in the 

hands of an independent third party for review and settlement. ORES does not have 

expertise in long term financial costs and risks.  
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Draft Regulations:  Chapter XVIII, Title 19 of NYCRR Part 900, Subparts 900-1– 
900-14

Addressing the following Draft Regulations Sections:  

900-2.6 Exhibit 5:  Design Drawings.

900- 2.9 Exhibit 8: Visual Impacts
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900-2.6 Exhibit 5: Design Drawings.

All turbine setbacks must be measured from the closest part of the industrial wind 
turbine (including the blade) to the non-participating property line. All land on 
non-participating property must be as safe as the residence. The setbacks are listed as 
applying to “Wind Turbine Towers”. Setbacks must be listed for “Industrial Wind 
Turbines” (IWT) so that all parts of the turbines, including the blades are included in the 
setbacks. Rotating blades that can measure over 250 feet are part of the IWT and 
therefore must be included in the setback measurement.  

The setbacks listed in the Table 1 are not defined as serving a specific safety purpose 
and are not supported by any scientific evidence. They are less stringent than those in 
existing projects in New York State. They are less stringent than the setbacks in the 
Lighthouse Wind project, for example. There is no justification listed for these setbacks. 
If they are to be minimums that protect residents then they must meet international 
standards and reference them. These setbacks must be annotated as to their purpose 
and references provided that they are appropriate. And as with all setbacks under the 
draft regulations, they must be to the property line and not to the residence.  

A substantial defect of the draft regulations is that Article 10 regulations 1001.6 Exhibit 
6: Wind Power Facilities has been omitted. The draft regulations must be amended to 
include the contents of this exhibit including an explanation of “the rationale for the 
setback distances for each type as required or recommended by (1) the manufacturer’s 
specifications; (2) the Applicant; and (3) any local ordinance or law.” and explain how 
the project has accommodated the setbacks listed (See Article 10 Appendix 1001.6 
(a-b)).   

Certification as required under draft regulation 900-10.2(d) specifies the international 
standard (International Electrotechnical Commission (IEC) 61400-1), however, the draft 
regulations must be modified to state that the certification will include type, component 
and project certification to be completed by an independent third party that is qualified to 
make such certifications as set forth in Article 10 Appendix 1001.6 (c).  

An additional omission in the draft regulations is a demonstration of adequate wind 
conditions supporting the estimated capacity factor as required under Article 10 
Appendix 1001.6 (d). The regulations must be amended to include this requirement. 
Failure to do so would diminish the State’s ability to determine the degree to which the 
project can contribute to state energy goals.  
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900- 2.9 Exhibit 8: Visual Impacts

900- 2.9 (b)(1) As industrial wind turbine become taller their visual impacts are greater.
5 miles could be appropriate when a turbine was only several hundred feet tall.
Industrial wind turbines that are 700 feet tall must have an increased viewshed map and
survey. In order to protect the most impacted landscape with this standardized
regulation there must be a minimum of two miles for every hundred feet or portion
thereof. It is reasonable to increase the viewshed map and survey with height.

900- 2.9 (d)(9) (iii)(c) ADLS (Aircraft Detection Lighting System) eliminates a highly
annoying aspect of industrial wind projects, nighttime flashing lights. Under the draft
regulations these lighting systems are to be used unless FAA/DOD determines that
ADLS (Aircraft Detection Lighting System) lighting options are not appropriate for the
project or if these options are not technically feasible. The regulations should be
amended to state that if these ADLS systems are not able to be used on the project,
then the project must be altered or relocated so that they may be utilized. The
annoyance and environmental light pollution of flashing lights all night long 365 nights
per year is no longer a legitimate option when technology has more humane and
environmentally sensitive lighting available. This must be an initial determination for the
project that is pivotal to it obtaining a permit from New York State.

The standard technology of industrial wind turbines indicates that they will continue to 
increase in height. This amplifies the lighting concerns over larger areas of land. We 
can see flashing industrial wind turbine lights on the north side of Lake Ontario from the 
southern shoreline, over 40 miles away. The constant annoyance from living within 
2000 feet of them is not reasonable for neighbors to bear and there must no longer be 
an excuse not to utilize it in all industrial wind projects. Given the rapid and extensive 
build out of industrial wind planned in New York State, residents should expect that they 
will receive cutting edge technology that will eliminate night time flashing lights in the 
darkness of our state’s rural landscape.  
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December 7, 2020

Draft ORES regulations, to implement Section 94-c of the New York State Executive Law
Comments on behalf of Save Ontario Shores, Inc.

New transmission capacity is needed to reduce carbon emissions by means of renewables

No large-scale renewable power projects are being sited in downstate communities. If upstate 
communities are to be made to sacrifice for the State’s policy goals, they should be shown what 
they are sacrificing for. As a result of the combined effect of widespread transmission congestion in 
New York’s electric system and the modest generation rates of renewable power projects, it is 
unclear that they would be sacrificing to achieve measurable or even identifiable reductions in 
greenhouse gas emissions.

Because their operations depend on the weather, large-scale wind energy projects in New 
York operate with an efficiency (capacity factor) of 26% on average compared to their design 
capacity,1 and solar farms operate with less efficiency.2 In addition, to be utilized on the grid, 
intermittent renewables must be substantially overbuilt. The latest study of how the New York 
electric system could achieve 70% emissions-free power by 2030 (the 70 X 30 CLCPA3 scenario), 
assuming the CLCPA targets4 are met (the expansion of energy storage, price demand response and 
generation targets) and 90% the state’s transmission congestion is relieved, finds that the amount of 
renewable capacity needed is over 200% of electricity demand.5 Even then, the grid will be unable 
to function unless as much as 22% of its capacity is supplied from a future non-intermittent and 
non-fossil “renewable natural gas”.6 

1 New York Independent System Operator (“NYISO”), 2019 Load and Capacity Data Report (Gold Book), 52-70 
(Table III-2), available under “Planning Reports” at <https://www.nyiso.com/library>. Note that project sponsors 
modeling emissions displacement of their projects under PSL Article 10 assume capacity factors twice as large as 
NYISO reports. See, e.g., below, page 6 (discussing the Bluestone Wind Project and the Alle-Catt Wind Energy 
project).

2 NYISO, Power Trends 2020, at 18, indicates that generally in New York, large-scale solar operates at 14% of its 
design capacity, large-scale wind at 29%, hydropower at 89%, and nuclear power at 95%.

3 The 2019 Climate Leadership and Community Protection Act (“CLCPA”), L. 2019, ch. 106 (July 18, 2019), revises 
New York’s Clean Energy Standard (“CES”) to require 70% carbon-free electricity by 2040 and 100% by 2050.

4 These targets are specifically identified in the Accelerated Renewable Energy Growth and Community Benefit Act, L. 
2020, ch. 58, Part JJJ, §1(7)(a) (“at least 9 gigawatts of offshore wind electricity generation by 2035, 6 gigawatts of 
photovoltaic solar generation by 2025, and support 3 gigawatts of statewide energy storage capacity by 2030, as such 
policies may from time to time be amended”).

5 P.J. Hubbard et al. (The Analysis Group), Climate Change Impact Phase II: An Assessment of climate Change 
Impacts on Power system Reliability in New York State (September 2020), 73, available under under “Planning 
Reports” at <https://www.nyiso.com/library>.

6 Id., 28, 76, 78. This model of the  70 X 30 scenario assumes “renewable natural gas” from landfills and livestock 
manure could provide the needed “dispatchable and emissions-free resource” (“DE resource”). “The analysis does not 
identify exactly what the resource is.” Id., 32. A DE resource is posited only because with all the assumptions identified 
above in the text, including achieving the CLCPA targets, there remains a resource gap that must be filled somehow to 
maintain a reliable electrical system. Id. See also Brattle Group (for NYISO), New York’s Evolution to a Zero Emission 

https://www.nyiso.com/library
https://www.nyiso.com/library
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Local and bulk transmission congestion requires upstate electricity to be used upstate, 
but demand for electricity is declining upstate. Recent transmission upgrades, including an 
addition to the Northern New York Project approved just last month,7 fall far short of what is 
needed to transport upstate renewable energy downstate. 

The upstate grid today is 88-90% emissions-free.8 Unbottling existing zero-emissions 
upstate power by itself would result in far more reductions in emissions faster than building 
more renewable capacity upstate. However, to relieve upstate-downstate transmission, New 
York ratepayers and taxpayers will need to shoulder billions in investment in transmission 
capacity.9 

The time frame for implementing such a massive investment in transmission 
infrastructure is decades. During that time, bulk transmission projects to transport Canadian 
hydropower down the Hudson River valley to New York City, to transport offshore wind power 
to Long Island, and to develop much more energy storage downstate may render new 
transmission capacity unnecessary.

The purpose of siting more renewables upstate is to displace polluting power plants. 
However,  there is very little carbon pollution in the upstate grid to displace, and there is 
nowhere else for upstate electricity to go. Because nuclear and hydropower cannot be curtailed, 
surges of intermittent renewable power upstate require increasing curtailment of older, less 
economic renewables. In 2019, upstate wind farms had to be curtailed 64 times.10  The need for 
such curtailment will increase if the siting of large-scale renewables increases, eroding their 
already low efficiency and requiring substantial overbuilding of capacity.11

Power System: Modeling Operations and Investment Through 2040 Including Alternative Scenarios (June 22, 
2020), 22, available at <https://www.nyiso.com/documents/20142/13245925/Brattle New York Electric Grid 
Evolution Study - June 2020.pdf/69397029-ffed-6fa9-cff8-c49240eb6f9d>.

7 Discussed infra, page 4.

8 NYISO, Power Trends 2020, Fig. 14 (in 2019 emissions-free power upstate was 88% emissions free: 7% wind, 
40% hydropower, 41% nuclear power; downstate power is 29% emissions-free, but that includes 25% nuclear 
power currently being decommissioned). In 2018 upstate power was 90% emissions-free. NYISO, Power Trends 
2019, Fig. 16.

9 See PSC Case 20-E-0197, Proceeding on Motion of the Commission to Implement Transmission Planning 
Pursuant to the Accelerated Renewable Energy Growth and Community Benefit Act, Utility Transmission and 
Distribution Investment Working Group Report (November 2, 2020). Excluding bulk power transmission facilities, 
this report estimates that local transmission and distribution upgrades needed to achieve the CLCPA targets will 
cost over $16.5 billion. Id., 6-7. All costs of local transmission and distribution upgrades would be allocated to the 
utility’s customers. Id., 15.n.22, 25. The report notes that achieving the CLCPA targets “will also require much 
more significant investments in bulk transmission, large scale renewables, and other resources to balance the 
system”, and no decision has been made regarding “the pathway the State decides on to meet the State’s clean 
energy and clean air mandates”. Id., 11.

10 NYISO, Power Trends 2020,  Fig. 7 (p. 16).

11 Case 15-E-0302, Proceeding on Motion of the Commission to Implement a Large-Scale Renewable Program 
and a Clean Energy Standard, Supplemental Comments of the New York Independent System Operator, Inc. (July 
8, 2016), 9-10, 11 (Table 1) (in order to achieve the previous Clean Energy Standard 50 X 30 goal, intermittent 
renewables must provide an increased Installed Reserve Margin, from between 15% and 18% currently to between 
40% and 45%).

https://www.nyiso.com/documents/20142/13245925/Brattle%20New%20York%20Electric%20Grid%20Evolution%20Study%20-%20June%202020.pdf/69397029-ffed-6fa9-cff8-c49240eb6f9d
https://www.nyiso.com/documents/20142/13245925/Brattle%20New%20York%20Electric%20Grid%20Evolution%20Study%20-%20June%202020.pdf/69397029-ffed-6fa9-cff8-c49240eb6f9d
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It has been apparent since at least 2002 that the state’s transmission system is inadequate 
to fully utilize large-scale intermittent renewables. The State’s 2002 energy plan noted that 
“significant transmission congestion” exists in New York,12 noted that “wind farms” are 
constrained by existing transmission capacity limits, and recommended “clusters” of no more 
than 10 wind turbines be sited to avoid over taxing transmission infrastructure.13 Transmission 
constraints

limit the amount of electric power that can be transmitted between 
regions within the State. In particular, there are limitations on the 
amount of power that can be moved from upstate to downstate, and 
into either New York City or onto Long Island from surrounding 
areas. Because the system is operated in a manner that these 
constraints are not violated, reliability is not jeopardized; but there are 
economic impacts as evidenced by the normally higher prices in 
downstate regions compared to upstate/western areas.

. . . Because numerous in-state transfer limits are in a linear path from 
upstate to downstate, reinforcement of a single transmission interface 
may provide only marginal benefit because the next interface on that 
path will become the next most limiting element for power transfers. 
Therefore, to move more power from upstate to downstate could 
require reinforcements over most of the path, not just reinforcing a 
single weakest link.14

A “Transmission Upgrade Scenario” was considered in the 2002 Plan, but no planning 
process to develop the scenario was identified.15

After New York’s first wind farm was sited in 2008, the inadequate capacity of the 
state’s transmission system forced the project to curtail operations.16 

The State’s 2015 Energy Plan noted that substantial investment in new and upgraded 
transmission is needed in order to accommodate large-scale renewables:

New York’s aging energy transmission and distribution infrastructure 
requires substantial investment in repair and modernization over the 
coming years. As previously noted, central generation facilities will 
continue to be the foundation of the State’s energy system for the 
foreseeable future—the transmission network must be well 
maintained, secure, and in some cases enhanced in order to provide 

12 NYS 2002 Energy Plan, at 3-150.

13 Id., at 3-59 (“for locations with limited transmission capacity because cluster installations can be connected to 
the grid at a lower voltage compared to wind farms”).

14 Id., at 3-101, 3-103.

15 See id., at 3-146.

16 Matthew L. Wald, Wind Energy Bumps Into Power Grid’s Limits, The New York Times, August 27, 2008 (the 
Maple Ridge wind farm “has been forced to shut down even with a brisk wind blowing” at times because existing 
transmission infrastructure is inadequate to handle a surge in load).
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reliable service and to accommodate the addition of new large-scale 
renewable resources.17

On January 24, 2017, PSC ordered NYISO to “fully evaluate[ ]” four bulk transmission 
projects intended to relieve congestion between upstate and downstate, and to achieve greater 
access by the downstate zones to cross-state power flows.18 Two of these projects were approved 
and are being built east of Albany and in western New York. However, NYISO has concluded 
that these projects are insufficient to avoid “jeopardizing achievement of 50% by 30 based on 
the projected build-out” of future renewable resources upstate, because these projects would not 
by themselves relieve upstate-downstate transmission congestion.19 The 50 X 30 goal preceded 
the current CLCPA 70 X 30 goal. “In order to achieve 50% [renewable capacity] by [20]30, the 
bulk power transmission system must have the capability to deliver all renewable resources’ 
energy production simultaneously.”20

In tandem with bulk transmission improvements, NYISO advises that upgrades to local 
transmission and distribution lines are also needed if the state’s emissions-reduction goals are to 
be achieved:

Sub-transmission systems (i.e., 69 to 138 kV transmission facilities) will 
also require significant investment to bring the renewable energy from 
renewable resource sites to the bulk power transmission system. The sub-
transmission system must have the capability to transfer intermittent 
renewable resources’ full energy output to the bulk power system in order to 
fully utilize qualifying energy production from these resources. Undersized 
sub-transmission systems may result in renewable energy generation being 
curtailed to maintain local electric system reliability.21

Needed upgrades have been identified across all eleven NYISO control zones and, without 
these, during the winter transmission congestion will make “an average of 3,565 MW of 
renewable power in each hour unable to help meet load requirements (this is equivalent to 9.4 
percent of total NYCA load).”22 

17 The Energy to Lead: New York State Energy Plan, Vol. 1 (2015), 36.

18 PSC Case 12-T-0502, Proceeding on Motion of the Commission to Examine Alternating Current Transmission 
Upgrades, and other cases (January 24, 2017), Order, at 19. In 2015, PSC approved a bulk transmission upgrade to 
receive congestion in western New York. See PSC Case 14-E-0454, Order Addressing Public Policy Requirements 
for Transmission Planning Purposes (July 20, 2015).

19 PSC Case 15-E-0302, Proceeding on Motion of the Commission to Implement a Large-Scale Renewable 
Program and a Clean Energy Standard, Supplemental Comments of the New York Independent System Operator, 
Inc. (July 8, 2016), at 4-5. More recently, NYISO learned that “if state polices shift more investment to offshore 
wind and energy storage in downstate areas, the benefits from the [Albany East transmission project] will be 
reduced.” Potomac Economics, NYISO Market Monitoring Unit Evaluation of the Proposed AC Public Policy 
Transmission Projects (February 2019), 19. Further reduction in the benefits of upstate-downstate transmission 
relief would result from the Champlain Hudson Power Express transmission project (PSC Case No. 10-T-0139).

20 Id.

21 Id., at 6.

22 P.J. Hubbard et al., Climate Change Impact Phase II: An Assessment of Climate Change Impacts on Power 
System Reliability in New York State, Final Report, supra, note 5, at 28.
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The Draft ORES regulations continue New York’s push to site large-scale renewable 
power projects upstate without regard to New York’s ability to utilize more upstate renewable 
power. Despite poor prospects for success, ORES is obligated to pursue this path by law. 
Section 2 of the 2020 Accelerated Renewable Energy Growth and Community Benefit Act23 
requires the Public Service Commission (“PSC”) to undertake “a comprehensive study for the 
purpose of identifying distribution upgrades, local transmission upgrades and bulk transmission 
investments that are necessary or appropriate to facilitate the timely achievement of the CLCPA 
targets”. However, the Act also obligates ORES to determine applications for generation siting 
permits without regard to transmission needs.24

On October 15, 2020, the PSC approved the second half of the Northern New York 
Project, being built by the New York Power Authority since 2018.25 However, PSC did not wait 
for the comprehensive transmission plan required under the Act.26 Instead, PSC adopts the 
principle that new “priority transmission projects” mandated by the Act should be evaluated 
according to “how the timing of transmission development contributes to the expansion of 
renewable generation”.27 

The history of New York energy policy shows that transmission and generation capacity 
should be planned together since, when they are not, additional renewable capacity does not 
advance emissions reduction goals.28 Fast-tracking large-scale renewable generation siting 
without aligning such decisions with transmission needs will predictably result in sub-optimum 
siting, as transmission will need to catch up with generation siting sometime in the future.

If ORES wants to enlist the support of upstate towns, it must be able to show them that 
new large-scale renewable generation projects are aligned with sufficient transmission capacity 
to effectively reduce New York power sector emissions. Without demonstrating such alignment, 
rural upstate communities’ resistance to out-of-character industrial energy development and its 
adverse environmental impacts is unlikely to diminish. 

23 Exec. L. § 94-c, §2.

24 Id., §4(3)(a).

25 PSC Case 20-E-0197, Proceeding on Motion of the Commission to Implement Transmission Planning Pursuant 
to the Accelerated Renewable Energy Growth and Community Benefit Act, Order on Priority Transmission Projects 
(October 15, 2020).

26 Under the Act, “[transmission] projects for which the Commission has determined there is a need to proceed 
expeditiously to promote the state’s public policy” are authorized, in addition to “public policy transmission” 
projects approved through NYISO, also meant to expedite implementation of the state’s energy goals. Exec. L. §§  
7(3) and 7(4).

27 PSC Case 20-E-0197, Order on Priority Transmission Projects, supra, note 25, at 15.

28 As discussed above. For example, National Grid commented to PSC that “approximately 7.5 terawatt-hours 
(TWh) of renewables curtailments annually” is bottled in the North Country without this transmission upgrade. Id., 
10.
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ORES siting regulations should require consideration of a project’s net carbon benefit

ORES could better ensure renewable generation is effective in advancing New York’s emissions 
reduction goals by requiring consideration of a project’s net carbon benefit. It is surprising that 
the Draft regulations and standards do not include such a requirement.

The emphasis in Draft regulation §900-2.22 and §900-2.18 on a project’s effect on 
system reliability threatens to get the state’s priorities backwards. Maintaining a reliable electric 
system with a high penetration of renewables is feasible. The issue is whether the system is 
configured to ensure the theoretical carbon benefits of renewables are realized. Accordingly, 
§900-2.18 should require applications to provide:

A description of the impact electric transmission constraints would have on the facility’s ability 
to displace carbon emissions elsewhere in the electric system, for the period of anticipated 
operations.

For example, it has been recognized for some time that increased reliance on fossil-
fueled fast starting power plants is a result of a substantial build-out of intermittent 
renewables.29 Even greater reliance on fast-starting power will result from New York’s 
transmission-constrained electric system.30 Reliance on gas-fired fast-starting power plants 
reduces wind and solar power’s net displacement of CO2.

Draft regulation §900-2.18 (Exhibit 17: Consistency with Energy Planning Objectives) is 
the obvious place to include a requirement to demonstrate a project’s net carbon benefits. This 
Draft regulation tracks the regulation under PSL Article 10 (16 NYCRR § 1001.10). However, 
the principal concern of both regulations is limited to the reliability of the electrical system, 
defined as avoidance of a loss of load (blackout, or brownout). The cost of ensuring reliability 
generally increases with a significant penetration of large-scale renewables but, apart from 
added costs, reliability concerns are not significant. The real concern is that large-scale 
renewables may not be able to meaningfully advance New York’s emissions reduction goals. 
Nowhere in the Draft regulations is this concern addressed.

29 See National Academy of Sciences, ENVIRONMENTAL IMPACTS OF WIND-ENERGY PROJECTS (2007), 35, 52, 63-
64, available at <http://www.nap.edu/openbook.php?isbn=0309108349  >;   Richard S. Courtney (Center for Science 
and Public Policy, Washington, D.C.), Wind Farms Provide Negligible Useful Electricity, March 2006, p. 13, 
<http://ff.org/centers/csspp/pdf/ 20060331_wind.pdf> (“large use of wind farms provides no reduction to the need 
to operate conventional thermal power stations and makes little or no reduction to emissions from them”); Michael 
J. Trebilcock (Professor of Law and Economics, University of Toronto), Wind power is a complete disaster, 
NATIONAL POST (Canada), April 8, 2009 (“recent academic research shows that wind power may actually increase 
greenhouse gas emissions in some cases, depending on the carbon-intensity of back-up generation required because 
of its intermittent character.”); Tyndall Centre for Climate Change Research, Security assessment of future UK 
electricity scenarios, July 2005, pp. 5, <http://www.tyndall.ac.uk/research/ theme2/final_reports/t2_24.pdf> (“Due 
to a relatively small capacity contribution of intermittent sources [in particular, wind energy sources] a considerable 
number of conventional plants might be running at low output levels over a significant proportion of their 
operational time to accommodate this intermittent energy. Consequently these plants will have to compromise on 
their efficiency resulting in increased levels of fuel consumption as well as emissions per unit of electricity 
produced.”). As previously discussed, NYISO’s September 2020 CLCPA 70 X 30 study finds that a substantial 
need for liquid “renewable” fuels remains after the CLCPA targets are met. See above page 1, and note 6.

30 NYISO, 2019 Congestion Assessment and Resources Integration Study (CARIS) (July 2020), 9. 

http://www.nap.edu/openbook.php?isbn=0309108349
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Electrical system modeling is another area where it would be appropriate to address net 
carbon benefits. However, Draft regulation §900-2.22 (Exhibit 21: Electric System Effects and 
Interconnection) weakens Article 10’s requirement that applicants provide electric system 
production modeling (16 NYCRR § 1001.8). PSL Article 10 requires an applicant to 
demonstrate its proposed project would not simply be displacing low- or no-emissions power 
sources like combined cycle natural gas plants, hydropower plants, or other wind farms31—in 
other words, to demonstrate the project does not only inject its electricity into the grid but that, 
by doing so, it actually reduces emissions from other power plants. The Draft ORES regulations 
do not require any such demonstration.

Article 10 applicants have not modeled carbon emissions impacts of their projects for the 
period of anticipated operations. In its Article 10 application, the Bluestone Wind Project 
predicts it will reduce New York’s carbon dioxide emissions by about 0.26%.32 The Alle-Catt 
Wind Energy project—at 106 square miles, the largest project area in the state—predicts its 
project will reduce New York’s carbon dioxide emissions by about 1.16%.33 However, these 
estimates address only the first year of operations. 

The ability of a renewable energy project to reduce emissions ordinarily declines over 
time as the carbon intensity of the grid declines. As more low- and zero-emissions generators 
are sited, there are less carbon emissions in the electric system to reduce. However, the 
anticipated decline in ability to reduce emissions is magnified in New York, where a bottled 
upstate grid has already achieved 88-90% zero emissions. The Draft ORES regulations should 
require modeling of energy system impacts over the project’s expected lifetime, taking into 
account the actual timeframe for any planned transmission upgrades that would enhance the 
project’s emissions benefit, and a realistic assessment of the number and type of electric 
generation projects likely to be put into service during the project’s lifetime.

By tying new generation projects to planned additions of transmission and generation 
capacity, ORES would have a much more accurate assessment of a project’s carbon benefits. 
Just as importantly, if transmission constraints prevent a proposed project from achieving 
meaningful net carbon benefits over its anticipated lifetime, that project should be discouraged 
until adequate transmission capacity can be anticipated. This will increase the likelihood that 
both new transmission and generation capacity is sited where they can be best utilized. The 
Draft regulations do not require consideration of a renewable generation project’s ability to 
achieve its theoretical environmental benefits.

Net carbon benefits should include negative effects on emissions reduction goals

The Draft ORES regulations should require consideration of a project’s negative effects on 
emissions. Negative effects include the relatively large materials burden of large-scale 

31 16 NYCRR § 1001.8(a)(8).

32 PSC Case 16-F-0559, Application of Bluestone Wind, LLC for a Certificate of Environmental Compatibility and 
Public Need Pursuant to Article 10 for Construction of the Bluestone Wind Farm Project Located in the Towns of 
Windsor and Sanford, Broome County, Exhibit 8, Table 8-1 (September 18, 2008).

33 PSC Case 17-F-0282, Application of Alle-Catt Wind Energy LLC for a Certificate of Environmental 
Compatibility and Public Need Pursuant to Article 10 for a Proposed Wind Energy Project, Located in Allegany, 
Cattaraugus, and Wyoming Counties, New York, in the Towns of Arcade, Centerville, Farmersville, Freedom, and 
Rushford, Exhibit 8, Appx., Table 2.
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renewables, compared to combined cycle gas-fired power plants and zero-emissions nuclear 
power plants.34 Large-scale renewables generally increase the adverse impacts of energy supply 
chains. Mineral and metal mining needs for solar panels, wind turbines, and grid-scale batteries 
are multiples of mineral and metal mining needs for other forms of energy. Moreover, mining 
critical energy minerals for renewables occurs mostly in foreign lands, requiring substantially 
more transportation than minerals mined domestically for other forms of energy. Compared to 
domestic mining, foreign mining for new sources of minerals has serious impacts on remote or 
biodiverse places.35

Forest clearing is another potentially significant negative emissions effect. To achieve a 
zero-emissions economy, the CLCPA requires the state to cut greenhouse gas emissions to 85% 
below 1990 levels by 2050 and offset the remaining 15% with measures such as planting forests 
and capturing carbon for storage underground. Carbon capture remains for now technologically 
beyond reach, but maintaining and increasing New York’s forests is not. Forests provide two 
carbon benefits: they absorb approximately 2.855 tons of CO2 from the atmosphere per acre 
annually,36 and they sequester 216.5 tons of CO2 per acre in their biomass.37 Renewable energy 
projects sited in forests should be discouraged.

The Bluestone Wind and Alle-Catt Wind estimates, for example, do not account for the 
emissions impacts of lost forested land. The Alle-Catt Wind Energy project in western New 
York would remove 1,550 acres of mature forest, with the result that New York loses the ability 
to remove 4,425 tons of carbon annually, and releases a substantial portion of the 335,575 tons 
of CO2 in biomass. A 1,550-acre solar farm, if sited in a forested area, could have the same 
result.

Since the purpose of the ORES regulations is to achieve a societal and global benefit, the 
carbon emissions generated by the extraction and processing of materials wherever they are 
located should be taken into account in the assessment of a project’s net emissions benefits. The 
Draft regulations lack any requirement to evaluate the emissions impacts of land and materials 
required for a project, beyond the visible activities taking place onsite at the generating facility. 
Without such an evaluation, ORES may be approving projects that make little or no contribution 
to New York’s emission reduction goals.

# # #

34 Cf. L. Stevens, The Footprint of Energy: Land Use of U.S. Electricity Production (June 2017), available at 
<https://strata.org/pdf/2017/footprints-full.pdf>.

35 A. Stumvoll, Are there potential downsides of going to 100 percent renewable energy?, Pacific Standard 
(Australia), June 20, 2019, available at <https://psmag.com/environment/what-are-the-downsides-to-renewable-
energy> (discussing two reports, Earthworks (Washington, D.C.), Making Clean Energy Clean, Just & Equitable, 
and Institute for Sustainable Futures (University of Technology, Sydney), Responsible Minerals Sourcing for 
Renewable Energy, see <https://www.earthworks.org/campaigns/making-clean-energy-clean/>).

36 USDA, New York Forests 2012 (October 2015), 63 (“Aboveground biomass of all live trees in New York’s 
forests . . . averages 59 tons per acre.”); Pearson, TR; Brown, SL; Birdsey, RA, Measurement guidelines for the 
sequestration of forest carbon, Northern Research Station, Department of Agriculture (2007), available at 
<https://www.fs.usda.gov/treesearch/pubs/13292> (carbon stock in forests can be converted to tons of CO2 
equivalent by multiplying acres by 44/12, or 3.67).

37 Canadian Council of Forest Ministers, Fact Sheet: Canada’s Forests: CO2 Sink or Source?, available at 
<https://www.sfmcanada.org/images/Publications/EN/C02_Sink_EN.pdf>.

https://www.sfmcanada.org/images/Publications/EN/C02_Sink_EN.pdf
https://www.fs.usda.gov/treesearch/pubs/13292
https://www.earthworks.org/campaigns/making-clean-energy-clean/
https://psmag.com/environment/what-are-the-downsides-to-renewable-energy
https://psmag.com/environment/what-are-the-downsides-to-renewable-energy
https://strata.org/pdf/2017/footprints-full.pdf


JOINT PUBLIC COMMENT ON THE NEW YORK STATE OFFICE OF RENEWABLE ENERGY SITING 
Draft Regulations Chapter XVIII, Title 19 (Subparts 900-1 – 900-5; 900-7 – 900-14) 

 
4 December 2020 
 
Dear Mr. Moaveni,  
 
We appreciate the opportunity to provide these comments on the draft regulations to implement the 
Accelerated Renewable Energy Growth and Community Benefit Act (hereafter “Act” or “Accelerated 
Renewable Energy Act”). We support elements of the Act and draft regulations, but on balance we have 
serious concerns about the lack of consideration of impacts to birds and other wildlife. Below we 
provide comments and recommendations for ways to ameliorate these concerns. 
 
All signatories of this letter firmly support renewable energy development as part of a multifaceted 
approach to combating climate change. The likely impacts of climate change to humans and birds are 
well-documented, and renewable energy is an important component of our collective response. 
However, commercial-scale renewable energy development, and wind energy development in 
particular, can have its own negative impacts on birds and other wildlife. Estimates vary, but all sources 
agree that hundreds of thousands of birds are killed each year due to collisions with wind turbines. Less 
data is available for solar facilities, but one study placed annual bird mortality as high as ~140,000. 
 
Fortunately, substantial efforts have been made to develop best practices to minimize the impacts of 
wind energy development on birds. The U.S. Fish and Wildlife Services published its Land-Based Wind 
Energy Guidelines in 2012. Many states and NGOs have developed their own recommendations, 
including New York’s 2016 Guidelines for Conducting Bird and Bat Studies at Commercial Wind Energy 
Projects. Efforts are underway to develop similar guidelines for solar energy development. 
 
The Accelerated Renewable Energy Act and the associated draft regulations unfortunately do not 
adhere to best practices for minimizing impacts to wildlife. Entirely too much emphasis is placed on 
speed and quantity over minimizing impacts. This will undoubtedly lead to increased conflict as projects 
are planned in a less-informed and less-inclusive manner. We understand the desire to speed the 
process, but it must be done in a way that assures positive, balanced outcomes for birds and other 
wildlife. 
 
A recent study by New York’s own Cornell Laboratory of Ornithology and others shows that the United 
States and Canada have lost nearly 3 billion birds – almost 30% of the total population – since 1970. We 
must not let our shared sense of urgency to address climate change overwhelm the importance of 
protecting our vulnerable bird populations, which already face an overwhelming suite of threats.    
 
New York has an opportunity to set a positive standard for developing renewable energy while 
protecting birds and other wildlife, but it will require substantial revision to these draft regulations.  
 
We have five key concerns: 

● Lack of Consideration for Non-Listed Wildlife Species 
● Lack of Provisions to Ensure Appropriate Facility Siting 
● Unrealistic and Inappropriate Timelines and Automatic Project Approvals 
● Inappropriate Restrictions on Public Input and Lack of Data Transparency 
● Lack of Post-Construction Wildlife Mortality Monitoring 



Each of these is described in greater detail in the Key Concerns section below. Specific 
recommendations to ameliorate these through revisions to the draft regulations are provided in the 
subsequent Specific Recommendations section.    

Key Concerns 

Key Concern #1: Lack of Consideration for Non-Listed Wildlife Species 

The draft regulations provide some reasonable considerations for wildlife species listed as State 
Threatened or Endangered. However, there are no such considerations for non-listed species. This a 
glaring omission in its own right, given that there are many species of conservation concern that are not 
yet at the far end of the spectrum to be in danger of extinction. The State has designated lists of species 
of Special Concern, and High Priority Species of Greatest Conservation Need for just such species. The 
scope of species that are considered and protected as part of the planning process must be expanded. 
 
This concern can be partially ameliorated by expanding the scope of species to be considered in studies 
and project planning to include state-designated species of Special Concern and High Priority Species of 
Greatest Conservation Need, as discussed in detail in the Specific Recommendations section below. 
 
Key Concern #2: Lack of Provisions to Ensure Appropriate Facility Siting 

Any organization that supports truly environmentally responsible renewable energy development will 
indicate that facility siting is by far the most important aspect of minimizing impacts to wildlife. There 
are currently few technologies available to minimize impacts once turbines are installed, so it is crucial 
to avoid the most high-risk locations. The draft regulations outline a process of information gathering 
and consultation, but there is no clear mechanism to influence facility or turbine siting. It is also not 
clear that there is any location or scenario under which a project proposal might be denied. Not only is 
appropriate siting critically important to minimizing impacts to wildlife, but crucial to minimizing 
conflict. 
 
In addition to considering impacts to species of conservation concern, the number of individuals 
affected is also critically important. Certain features on the landscape concentrate birds and other 
wildlife and should be avoided. For example, Golden Eagles and other raptors use ridges during 
migration, and migratory songbirds are found in large numbers along the Lake Ontario shoreline. These 
concentrations of wildlife must be considered in addition to rare species, and facilities planned 
accordingly. 
 
This concern can be partially ameliorated by identifying and requiring science-based setbacks from areas 
of importance to wildlife, including areas where wildlife concentrate, as discussed in detail in the 
Specific Recommendations section below. 
 
Key Concern #3: Unrealistic and Inappropriate Timelines and Automatic Project Approvals 

The aggressive timelines and automatic approvals at key deadlines in the various planning stages pose 
too great a risk for unforeseen and unavoidable issues to compromise the legitimacy of the review 
process. Automatic approvals pose a high likelihood of advancing projects that may be unacceptably 
harmful to birds. Collectively, these create opportunities for exploitation. For example, a developer 
could submit multiple proposals at one time in order to overwhelm agency staff and obtain automatic 
approvals. A similar result could arise from submitting documentation to start any given time-
constrained approval immediately before typical periods of reduced staffing, such as year-end holidays. 
Further, this does not account for normal times for staff absence, such as paid time off and conference 



attendance. This leaves the process vulnerable to becoming a de facto approval, rather than an 
informed evaluation that serves the public good. 
 
More specifically, there are points in the process where input by the New York State Department of 
Environmental Conservation (NYSDEC) is critical to inform facility planning. We are unaware of the 
specific situation at NYSDEC, but it is often true that state wildlife management agencies are 
understaffed and have demanding workloads that make rapid deadlines challenging, if not prohibitive. 
The emphasis must be placed on the necessity of meaningful input by NYSDEC over artificial deadlines. 
This ensures more informed decision-making and more defensible outcomes that could be supported by 
a broader suite of stakeholder groups. 
 
Further, in some instances, the artificial deadlines make it impossible to conduct appropriate studies to 
evaluate likely impacts to wildlife for a given project. Some studies must be conducted over a full year 
(e.g., surveys for Golden Eagles). Others must be conducted over multiple years for rare species or those 
with high inter-annual variation in presence and abundance. Not only do the artificial timelines 
inappropriately restrict the ability to conduct appropriate data collection, but these ignore the State’s 
own recommendations provided in the 2016 Guidelines for Conducting Bird and Bat Studies at 
Commercial Wind Energy Projects.   
 
This concern can be ameliorated by: (1) removing or extending unrealistic deadlines and automatic 
approvals, and (2) requiring certain field studies to be completed before an application is submitted for 
a given project, as discussed in detail in the Specific Recommendations section below. 
 
Key Concern #4: Inappropriate Restrictions on Public Input and Lack of Data Transparency 

The importance of public input cannot be overstated. Publicly available data regarding wildlife species 
presence and use of a given property throughout the year varies considerably. In some locations (e.g., 
refuges), the State may have sufficient data for decision-making regarding likely wildlife impacts, but this 
is likely to be uncommon. State biologists cannot be expected to have detailed understanding of wildlife 
populations everywhere, especially on private lands where most renewable energy projects are located. 
This is particularly problematic given the short time windows for input allowed to state biologists in the 
draft regulations. Local and other expert input is thus invaluable and must be gathered and fully 
considered at key points in the planning process. 
 
Wind energy facilities typically maintain post-construction bird mortality monitoring data as proprietary 
information (i.e., not shared with the public). This creates considerable uncertainty for conservation 
organizations and individuals concerned about these impacts, leading to a continuation of this source of 
conflict. The State has an opportunity to create a positive precedent by making this data publicly 
available, providing an understanding of the actual impacts to interested parties. This would inform 
substantive discussion, evaluation of cumulative impacts, and project-specific adaptive management. 
 
This concern can be partially ameliorated by: (1) revising proposed restrictions on public hearings and 
input, and (2) requiring that pre- and post-construction wildlife data be made public, as discussed in 
detail in the Specific Recommendations section below. 
 
Key Concern #5: Lack of Post-Construction Wildlife Mortality Monitoring 

Monitoring direct wildlife impacts from wind energy facility operations, i.e., bird and bat collisions with 
turbines, is a standard practice in the industry. Accurate wildlife fatality data is crucial to understand 



actual impacts because pre-construction wildlife risk assessment is not yet a reliable predictor. For 
example, most avian fatalities occur at night and pre-construction studies typically provide little or no 
species information on the nocturnal migrants that are likely to pass through a wind project. 
Furthermore, there are no fatality studies in New York involving the new generation of wind turbines 
that are taller with much larger rotor-swept zones. We can't assume their collision impact will be the 
same as the older models.  
 
Fatality monitoring is particularly important when species of conservation concern are known to inhabit 
a site, and thus likely to be negatively affected by development. It is also difficult to understand how 
mitigation requirements will be determined if impacts are not evaluated. Without accurate fatality 
monitoring, the actual impacts are not known, creating unnecessary uncertainty and associated conflict.  
 
This concern can be partially ameliorated by requiring post-construction mortality monitoring in 
appropriate instances, as discussed in detail in the Specific Recommendations section below. 
 

Specific Recommendations 

900-1.2:  Add a definition - “Listed means those wildlife species designated by the state to be 
Threatened, Endangered, Special Concern, or High Priority Species of Greatest Conservation Need.” 
 
900-1-3(a)(2):  Add “, to include the location of turbines, any new power and transmission lines, and any 
forest clearing” after “components.” 
 
900-1.3(b):  The number of meetings with community members should not be artificially restricted, and 
this language allows for every proposed project to stop at one meeting. Input from local stakeholders 
and subject matter experts is critical to inform facility planning, resulting in improved outcomes (see Key 
Concern #4 above). This should be revised to read “the applicant shall conduct a number of meetings 
sufficient to allow all interested stakeholders the opportunity to provide input.” 
 
900-1.3(b):  Concurrent with the above point, there may be cause for holding a separate meeting for 
community members “who may be adversely impacted by the siting of the facility,” but there should be 
no artificial restrictions on who should be allowed the opportunity to provide input. Local context and 
expertise is crucial to inform planning, and this language creates ambiguity that is likely to result in 
conflict over its interpretation and application. If community members “who may be adversely impacted 
by the siting of the facility” are not allotted a separate and additional meeting, this language should be 
struck.    
 
900-1.3(b):  The purpose of the meeting should be to provide sufficient information to the public to 
allow a full understanding of the project. As such, the portion about the purpose of the meeting should 
be revised to indicate that the same information provided in the consultation with local agencies (900-
1.3(a)) should be provided in the meeting with community members, at minimum. 
 
900-1.3(b):  Add “...and receive public input on the proposed plan” after “The purpose of the meeting is 
to educate the public about the proposed project.” 
 
900-1.3(g):  In addition to state-listed wildlife species, it’s critically important to identify areas of wildlife 
concentrations and movement corridors, where large numbers of individuals may be impacted by wind 



turbines (see Key Concern #2 above). To address this, the heading for this section should be revised to 
state “NYS Listed Species and Wildlife Concentrations,” (i.e., using the more inclusive recommended 
definition provided for “listed” under 900-1.2 above). The inclusion of wildlife concentrations as a need 
for evaluation and study should be carried forward to all subsequent relevant language, to include the 
need for mitigation. 
 
900-1.3(g)(1):  Assessment of the presence and potential risks of a wind energy facility to state listed 
wildlife is most valuable when conducted very early in the planning process when changes can still be 
made without major conflict. As such, “at the earliest point possible” should be defined here or 
boundaries otherwise placed to prevent ambiguity and conflict over the interpretation and application 
of this language. Recommend adding “, such as when a general area of interest has been identified (i.e., 
before site leases are pursued),” after “earliest point possible.” This is entirely reasonable and protects 
the developer from potential conflict later in the process, as the assessment outlined in this section 
identifies “red flags” early, and should routinely be conducted as part of the site feasibility and 
prospecting phase for a given project regardless. 
 
900-1.3(g)(1):  As detailed in Key Concern #3 above, field surveys may be needed for more than one 
season in some instances to gather data necessary to adequately assess a project’s impacts to wildlife. 
Given the rapid pace of the process and hard stop deadlines once the application has been submitted, 
pre-application field studies become crucial to making this process work.  
 
Many of the issues raised in Key Concern #3 could be ameliorated if the draft regulations were revised 
to require, at minimum, a single year of appropriate wildlife studies prior to submission of the wildlife 
site characterization, using the State’s 2016 Guidelines for Conducting Bird and Bat Studies at 
Commercial Wind Energy Projects as guidance. The agency can then review the study(ies) and require an 
additional year of studies as stated in 900-1.3(g)(2), if needed. This is standard procedure and poses no 
burden on renewable energy developers - they typically work with biological consultants, who advise 
them regarding surveys that are needed to evaluate risks to wildlife, and then conduct these studies.   
 
900-1.3(g)(1):  Building on the previous recommendation, add “Migrant land bird radar studies 
conducted by the U.S. Fish and Wildlife Service as part of the Avian Radar Project should be consulted, 
as geographically applicable, as well as other available field studies and resources informing avian 
migratory patterns” before “With respect to NYS threatened…” 
 
900-1.3(g)(1):  Add National Audubon Society’s Important Bird Areas map and American Bird 
Conservancy’s Wind Risk Assessment Map to the list of available resources. 
 
900-1.3(g)(1)(i):  Add “or within 10 miles of” after “documented at.” Given the importance of 
documenting occurrences of state listed wildlife species and their rarity, restricting this search to the 
project footprint is insufficient. This assessment must encompass an area outside the project footprint 
that is likely to discover the presence of a listed species in the vicinity, which may inform further 
information needs. This is particularly important given that most wind facilities are on private lands, 
where there may be little or no data available regarding wildlife use. We suggest 10 miles here as a 
reasonable distance and assert that it should be no less than this, but refinement of this number can be 
informed by data regarding movement patterns of specific species.    
 



900-1.3(g)(1)(iii):  Add “large rivers, areas between the Finger Lakes, and areas within five miles of Great 
Lakes shorelines” to the list of landscape features and resources of potential concern, all of which are 
features that often support concentrations of wildlife.   
 
900-1.3(g)(1)(iv):  Add “and all other elements of the project footprint,” after “access roads” to ensure 
that this is comprehensive. 
 
900-1.3(g)(2):  As indicated previously, this analysis is critically important to informing appropriate 
facility siting and minimizing impacts to birds and other wildlife. As such, a timing requirement must be 
added. Recommend adding “Before site leases are pursued,” at the beginning of this section. 
 
900-1.3(g)(2):  As indicated in Key Concern #3, NYSDEC review is critical to the success of project 
planning, particularly in these preliminary stages, and must be prioritized. Requiring organization of a 
meeting and a comprehensive, substantive review of a wildlife site characterization study within four 
weeks is unrealistic and counter-productive to the importance of these actions. The four-week deadline 
should either be removed (preferred), or increased to a more reasonable and realistic timeline 
(recommend a minimum of 10 weeks).  
 
900-1.3(g)(2)(iii):  Strike “occupied.” This places an unrealistic burden on the agencies, as many areas of 
private land have not been surveyed or traversed by agency staff, making an evaluation of whether it is 
occupied by a given species impossible. A “desktop” evaluation such as this makes evaluation of 
whether there is potential habitat possible, but not necessarily whether it is occupied. The purpose of 
the agencies’ review should be to identify areas that require further study (i.e., to determine if they are 
occupied or not). 
 
900-1.3(g)(2)(iv):  Add “additional” after “Recommend,” i.e., to augment the initial studies 
recommended for 900-1.3(g)(1) above. 
 
900-1.3(g)(2)(iv):  Change the timeline from “within one year” to “within one full survey season.” As 
described in Key Concern #3 and recommendations for 900-1.3(g)(1) above, one year of survey may be 
sufficient for some species under normal circumstances, but is in no way sufficient for all species in all 
circumstances. Unusual climatic conditions in a given year and other uncontrollable factors can 
substantially influence species’ presence. This artificial timeline neglects the goal of this assessment – to 
identify potential risks to wildlife such that they can be avoided or minimized. Without sufficient study, 
this is not possible, potentially leading to conflict, and projects being approved despite unacceptable 
risks and impacts. This also opens the door for abuse of this requirement, such as submitting a wildlife 
site characterization study in the middle of the breeding season for a species suspected to be present, 
thus setting the timeline for survey up to be interrupted and potentially incomplete.   
 
900-1.3(g)(4):  Add “detailed” before “pre-construction study.” A study is only as good as its design, 
including sample location and number and other details. We have reviewed many avian studies in New 
York state and elsewhere that are inadequate to evaluate risks to birds. Agency experts should have the 
opportunity to review these important aspects of study design. 
 
900-1.3(g)(4):  Add “and to the written approval and concurrence of” after “in consultation with.” “To 
consult” in this sense is a vague term, and in practice can be almost meaningless. It is important that this 
requirement include accountability, and ensure that the agencies explicitly concur with the work plan. 
 



900-1.3(g)(4):  Add “developed or approved by appropriate agencies, as available” after “follow existing 
protocols.” As written, this assumes that there are proven, effective survey protocols for all species, 
which may not be the case. More importantly, it does not set a bar for the effectiveness or legitimacy of 
a protocol beyond the fact that it exists. 
 
900-1.3(g)(5):  Add “The applicant shall also provide a post-construction Wildlife Fatality Monitoring 
Plan utilizing protocols developed by the Office of Renewable Energy Siting and NYSDEC.” The 
requirement for this plan and monitoring should be carried forward, e.g., to 900-1.3(g)(6) through (8).  
 
900-1.3(g)(6):  See Key Concern #3 and comments for 900-1.3(g)(2) above. Recommend allowing a 
minimum of 10 weeks for this review and conference. 
 
900-1.3(g)(7):  See Key Concern #3 and comments for 900-1.3(g)(2) above. Recommend allowing a 
minimum of 8 weeks for preparation of this determination.  
 
900-1.3(g)(7):  Remove the word “occupied” or indicate that habitat for listed species must be identified 
as well as occupied habitat.   
 
900-1.3(g)(7):  Add “, though permittee-responsible compensatory mitigation is the preferred means of 
mitigation, and options for such must be exhausted before payment to the mitigation fund is allowable. 
If required, such mitigation must be detailed in a Compensatory Wildlife Mitigation Plan.”     
 
900-1.3:  Suggest adding 900-1.3(j) to indicate that upon notification by any local or State agency that a 
project is engaging in pre-application work, the Office of Renewable Energy Siting shall create a 
centralized, publicly accessible website where all notices, agency documents, public comments, field 
study reports, and other pertinent documents shall be housed. Said notification shall include initiation of 
consultation with local agencies and meetings with community members, as described in 900-1.3(a) and 
900-1.3(b), respectively. Rapid organization of this website and availability of project information is 
crucial to prevent barriers to substantive public participation given the aggressive timelines in the draft 
regulations. 
 
900-2.13 Exhibit 12: NYS Threatened or Endangered Species:  As recommended for 900-1.3(g) above, 
this section must consider impacts to a broader suite of species, using the more inclusive recommended 
definition recommended for “listed” under 900-1.2 above. This must also consider the importance of 
concentrations of wildlife, as discussed in recommendations for 900-1.3(g) above. As such, this section 
header should be changed to “Listed Species and Wildlife Concentrations.” 
 
900-4.1(h):  This should be struck in full, though we understand that this may not be possible due to the 
language of the Accelerated Renewable Energy Act. We reiterate the importance of mandatory pre-
application field study requirements recommended for 900-1.3(g)(1) above in ameliorating this issue. As 
with issues identified above, any unforeseen and unavoidable events, staffing capacity issues, etc. 
should not preclude substantive review and feedback on an application. The deadline provided does not 
provide sufficient time for review in all cases, and opens the door for abuse of this condition. If not 
struck, provide a more realistic amount of time for such review, e.g., 120 days. 
 
This could be ameliorated in part by allowing each coordinating agency (including the Office of 
Renewable Energy Siting and NYSDEC) to formally submit their comments as to the completeness of the 
application as they are able, which would be entered in the public record and serve as a determination 



of completion whether all coordinating agencies have submitted comments or not. This alleviates some 
of the concerns about the difficulty of coordinating this important decision in a short time window, and 
allows each coordinating agency to operate on their own timelines, rather than running the very likely 
risk of a “bottleneck” at any one agency that would prevent a determination of completion and trigger 
an automatic decision.  
 
900-8.3(c)(2):  After “would require further inquiry.” add “This shall include environmental impact 
considerations, even if not covered by existing regulation.” 
 
900-9.1(a)(1) and (2):  Strike in full (see comment for 900-4.1(h) above). 
 
900-10.1(f):  Before (1), add new (1): “A copy of the Compensatory Wildlife Mitigation Plan, if required,” 
and renumber subsequent points. 
 
900-10.1(f):  Before existing (2), add new (3): “A copy of the Wildlife Fatality Monitoring Plan, if 
required,” and renumber subsequent points. 
 
900-15.1(i):  Add “(iv) NYSDEC Guidelines for Conducting Bird and Bat Studies at Commercial Wind 
Energy Projects, June 2016.” 
 
 
Thank you again for this opportunity to provide input, and for considering these recommendations. 
 
Sincerely, 
 
Joel Merriman      Christine Sheppard 
Bird-Smart Wind Energy Campaign Director  President 
American Bird Conservancy    Bird-Safe Building Alliance 
Washington, DC      Roseland, NJ 
 
Sandy Morrissey     Suan Yong 
President      President 
Bronx River – Sound Shore Audubon Society  Cayuga Bird Club 
Scarsdale, NY      Ithaca, NY 
 
Lisa Curtis      Brian Dugan 
President       Vice President 
Central Westchester Audubon Society   Chemung Valley Audubon Society 
White Plains, NY     Pine City, NY 
 
Susan O’Handley     Byron Young 
Co-President      President 
Delaware-Otsego Audubon Society   Eastern Long Island Audubon Society 
Hartwick, NY      East Quogue, NY 
 
 
 
 



Joyann Cirigliano     June Summers 
President      President 
Four Harbors Audubon Society    Genesee Valley Audubon 
St. James, NY      Rochester, NY 
 
Jody Banaszak      Brian Wargo 
President      Director of the Board, Conservation Chair 
Great South Bay Audubon Society    Hawk Migration Association of North America 
Long Island, NY      Farmington Hills, MI 
 
Mark DeDea      Kathryn Heintz 
President      Executive Director 
John Burroughs Natural History Society   New York City Audubon 
Kingston, NY      New York, NY 
 
Andy Mason       Larry Federman 
Conservation Chair     President 
New York State Ornithological Association  Northern Catskills Audubon Society 
Long Lake, NY       Palenville, NY 
 
Debbie O’Kane      Jennifer Wilson-Pines 
President      Conservation Chair, past President 
North Fork Audubon Society    North Shore Audubon Society 
Greenport, NY      Port Washington, NY 
 
Bill Evans      Maryanne Adams 
President      Conservation Chair 
Old Bird, Inc.      Onondaga Audubon 
Ithaca, NY      Syracuse, NY 
 
Jody Susler      Susan Iannucci 
President      Conservation Chair 
Orange County Audubon Society   Ralph T. Waterman Bird Club 
Warwick, NY      Lagrangeville, NY 
 
Liz Magnanti / Amy Kahn    Pam Atwater 
President / Conservation Chair    President 
Rochester Birding Association    Save Ontario Shores 
Rochester, NY      Lyndonville, NY 
 
Brien Weiner 
President 
South Shore Audubon Society 
Freeport, NY 



1 
 

Comments to: ORES on NYCRR Part 900, Subparts 900-1 - 900-5; 900-7 – 900-14 
 
Comments made by:  The St. Lawrence County Planning Office and endorsed by 
the St. Lawrence County Agricultural and Farmland Protection Board 
 
 
Section 900-1.3:  Clarification should be made that the chief executive officer of 
municipalities include the highest elected official in the County, Town and Village where 
the facility will be located.   
 
Section 900-2.2 Exhibit 1 (g):  Should the facility ownership change during the 
application process, or after approval is granted, mandatory notification of such a change 
should be given to the impacted municipality. 
 
Section 900-2.4 Exhibit 3 (j):  Planning Staff suggest the addition of mapping showing 
prime agricultural land and prime agricultural land if drained.  This will allow reviewing 
agencies to have a better understanding of development impact on the agricultural 
industry. 
 
Section 900-2.6 Exhibit 5: Table 1:  Staff suggest 1.5 times the height of the tower as a 
setback for gas wells, public roads and property lines.  Local wind laws in St. Lawrence 
County identified a minimum setback of 1.5 for tower development.  While towers rarely 
collapse, there are instances where catastrophic failure has occurred and tower debris has 
spread further than the height footprint.  Also, having only a 1.1 times setback from 
property lines could limit future development on adjacent land. 
 
Section 900-2.6 Exhibit 5: (d).  Staff suggest either removing the allowance of fencing, 
collection lines, access road and landscaping within the setback or increasing the setback 
for non-participating residential property lines to 200 feet and the setback for non-
participating property lines (non-residential) to at least 100 feet.  In reviewing smaller 
scale solar array projects in St. Lawrence County, residents have voiced concern about 
visual and noise impacts, which could be mitigated with increased setbacks.   
 
Section 900-2.8 Exhibit 7:  Staff offer a chapter on Noise Standards from the St. 
Lawrence County town of Hammond as a model to assist with these standards.  Staff are 
concerned with 55 dBA being allowable at existing participating residences.  Attached as 
a separate file, please see Local Law 2 for the Town of Hammond.  Section 15, Noise 
Energy for Wind Energy Conversion Systems, beginning on page 21.   
 
Some wind regulations specify a different noise standard for daytime and nighttime 
operation.  Staff recommend such standards be considered.   
 
Section 900-2-9 Exhibit 8:  (d) 6.  Shadow Flicker.  Staff are concerned that this section 
allows for 30 hours of shadow flicker per year.  Such an amount could have a detrimental 
impact on adjacent residences for multiple hours per day until the 30 hour threshold is 
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met, depending on the time of year.  Staff recommend a reduction in this amount, which 
could be obtained by increased setbacks. 
 
S 900-2.15 Exhibit 15: (a) (4) Agricultural Resources.  ORES should include the use of 
county-level soil data to accurately assess the displacement of prime soils that are in 
agricultural production. Insert: “Most recent United States Department of Agriculture 
Natural Resources Conservation Service (NRCS) County Level Soil Surveys in Digital 
Format (SSURGO); most recent United States Department of Agriculture….” 
 
S 900-2.15 Exhibit 15: (c) Agricultural Resources. Applicants should disclose other 
locations that were considered for the facility, and why the final location is the preferred 
site. Insert: “An explanation for selecting the proposed location in comparison to 
alternate sites that were identified for the facility.” 
 
S 900-2.17 Exhibit 16: (b) (5) Effect on Transportation. The current condition of the 
surrounding road network may not be able to adequately accommodate heavy 
construction equipment. Insert: “A description of necessary improvements with cost 
estimates to accommodate construction activity.” 
 
S 900-2.19 Exhibit 18: (e) Socioeconomic Effects. Local emergency responders may not 
have the necessary equipment or training to adequately respond to an emergency at a 
facility. Revise to state: “An estimate of incremental municipal, public authority,… costs, 
including training and equipment, that will be incurred reimbursed for police, fire, 
emergency…” 
 
S 900-2.21 Exhibit 20: Effect on Communications. Do wind facilities have an effect on 
wireless/cellular communication sources? If so, cellular towers should be added to the 
list. 
 
S 900-2-24 Exhibit 24: (c) Site Restoration and Decommissioning. Agricultural fields 
that are displaced to host a facility will need to be decompacted to a depth of 2’ below 
grade in order to be restored as a viable field for future production. If fields have been tile 
drained, the decommissioning plan will need to include the cost to install new drain 
tiling. Also, who will be responsible for decommissioning a site in the event a facility is 
abandoned? If it is left to the local government, the decommissioning estimate and surety 
should omit a facility’s projected salvage value as they should not be burdened with 
securing a facility’s salvage value.  Revise to state: “A gross and net decommissioning 
and site restoration estimate, the latter including projected salvage value (including 
reference to the salvage value date source), with line items (and associated dollar 
amounts) for decommissioning of all facility components removed four (4) feel below 
grade with decompaction two (2) feet below grade, and the installation of drain tiling if 
it previously existed on agricultural land…The gross cost estimates shall include a fifteen 
(15) percent contingency cost based on the overall decommissioning and site restoration 
estimate, and include a 2 percent escalator for the life of the project to account for 
inflation.” 
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S 900-4.1 (h) Office of Renewable Energy Siting Action on Applications. Local agencies 
and community intervenors have a right to know, and should receive notice when the 
Office determines a project is complete. Revise to state: “If the Office fails to provide 
notice An application is deemed complete once the Office provides notice of its 
determination of completeness or incompleteness within the time period set forth in 
subdivision (c) of this section, the application shall be deemed complete.” 
 
S 900-5.1 (a) Local Agency Account. Local agencies and community intervenors seeking 
funds should have a filing deadline that is tied to the notice of application completeness. 
Revise to state: “Local agencies and potential community intervenors seeking funds from 
the local agency account shall… within thirty (30 days after the date on which of notice 
of when a siting permit application has been filed by the applicant deemed complete 
pursuant to section 900-1.6 900-4.1 of this Part.” 
 
S 900-7.1 Amendment of an Application. (b) (2) Requests for Permission to Submit an 
Amendment. Revise the draft regulations to describe what changes would constitute a 
minor amendment compared to a major amendment.  

 
S 900-8.2 Notice of Hearing. When notice is required. Revise the first sentence to read: 
“…the Office of Hearings shall publish a notice of a public comment hearing… or 
adjudicatory hearing on the Office website and provide notice to the applicant, and to the 
persons who have made written request to participate, and to the chief elected officials of 
municipal governments where the facility will be located.” 
 
S 900-8.3 Public comment hearing and issues determination. (a) Public comment hearing 
(1). Controversial land use projects must utilize an open and inclusive review process in 
order to be perceived as legitimate by host communities and affected stakeholders. 
Including public comments as a part of the project review record ensures affected parties 
are heard and helps legitimize the review process. Revise the second sentence to read: “A 
stenographic transcript of such statements shall be made but shall not be a part of the 
record of the hearing…” Also revise (3) to read: The statements made at the public 
comment hearing shall not constitute evidence, but may be used by the ALJ as a basis to 
inquire further of the parties…” 
 
S 900-8.4 Hearing participation. (a) Revise last sentence to read: Such public statements 
shall not constitute evidence in the adjudicatory hearing but may be used by the ALJ as a 
basis to inquire further of all parties and potential parties…” 
 
S 900-8.5 General rules of practice. (c) Motion practice.  All five (5) day timeframes 
should be doubled to ten (10) days to give all parties sufficient time to adequately 
respond to motions.  
 
(f) Video recordings of televising the adjudicatory hearing for rebroadcast is prohibited 
by Section 52 of the New York State Civil rights Law. This statement should be struck as 
the current COVID19 pandemic forced local governments and agencies to conduct 
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official business virtually or telephonically out of necessity, and this practice will likely 
continue until vaccines are readily available.   
 
(g) Revise to read: “All rules of practice involving timeframes may be modified extended 
by the direction of the ALJ or Executive Director…” Controversial land use projects 
should maximize the full use of six months that is available to review permit applications 
to ensure the process is thorough and complete. 
 
S 900-8.6 Disclosure. (e) Pre-filed testimony. Revise last sentence to read: “Upon ten (10 
days notice (which time may be shortened or extended by the ALJ)…” 
 
S 900-8.7 Conduct of the adjudicatory hearing. (d) Appeals of ALJ rulings. The appeals 
process to the Executive Director of the ALJ’s rulings does not create enough separation 
as the ALJ was appointed by the Executive Director in the first place. An appeal of the 
ALJ’s rulings should utilize CPLR Article 78 instead.  
 
S 900-8.11 Record of the hearing. (a) Electronic transcripts of hearings should be readily 
available.  Revise the last sentence to read: “At the ALJ’s discretion, part or all of The 
transcripts may also be required provided in electronic or other form.” 
 
Section 900-10.2 (b) Add additional language from comment from S 900-2-24 Exhibit 24: 
(c), see above. 
 
Section 900-11-2. (c) The highest elected official in the County, Town and Village where 
the facility will be located should also be notified of any permit transfers.  
 
Section 900-12.1 9 (d) this section should be clarified.  As it reads it appears that a Stop 
Work Order can expire within 24 hours, without resolution of why it was issued.   
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Town of Hammond 

Local Law No. 2 of the year 2011 pEPABTMENT PF SJi 

f f 

A local law to Amend and Restate in its entirety Local Law No. 1 of the Year 2009, 
Wind Energv Facilities 

Be it enacted by the Town Board of the Town of Hammond as follows: 

Section 1. Town of Hammond Local Law No. 1 of the Year 2009 is hereby amended, and as 
amended is restated in its entirety, as follows: 

WIND ENERGY FACILITIES 

Article I 
General 

§1. Title 

This Local Law shall be cited as the "Wind Energy Facility Law of the Town of Hammond, New 
York". 

§2. Purpose 

The Town Board of the Town of Hammond adopts this Local Law to promote the effective and 
efficient use of the Town's wind energy resource through Wind Energy Conversion Systems 
(WECS), and to regulate the placement of such systems so that the public health, safety, and 
welfare will not be jeopardized. 

(If additional space is needed, attach pages the same size as this sheet, and number each.) 
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§3. Authority 

The Town Board of the Town of Hammond, enacts this Local Law under the authority granted 
by: 

1. Article IX ofthe New York State Constitution, §2(c) (6) and (10). 

2. New York Statute of Local Govemments, §10 (1), (6), and (7). 

3. New York Municipal Home Rule Law, §10 (1) (i) and (ii) and §10 (1) (a) (6), 
(11), (12), and (14). 

4. The supersession authority of New York Municipal Home Rule Law, §10 
(2)(d)(3), specifically as it relates to determining which body shall have power to 
grant variances under this Local Law, and what variances may be granted to the 
extent such grant of power is different than under Town Law §267 and §274-b, 
and as it relates to the power of the Town Board to regulate land use within the 
Town to the extent the provisions of this Local Law differ from the authority 
granted to the Town by Article 16 of the Town Law. 

5. New York Town Law, Article 16 (Zoning). 

6. New York Town Law §130(l)(Building Code), (3)(Electrical Code), (5)(Fire 
Prevention), (7)(Use of streets and highways), (7-a)(Location of Driveways), 
(ll)(peace, good order and safety), (15)(Promotion of public welfare), (15-
a)(Excavated Lands), (16)(Unsafe buildings), (19)(Trespass), and (25)(Building 
lines). 

7. New York Town Law §64(17-a) (protection of aesthetic interests), (23) (General 
powers). 

8. New York Real Property Tax Law §487. 

§4. Findings and Determinations 

The Town Board of the Town of Hammond makes the following findings and determinations: 

1. Wind energy is a renewable and nonpolluting energy resource of the Town. 

2. Wind turbines are designed to generate electricity and designs vary widely from 
large industrial units to medium and small residential units. 

3. Regulation of the siting and installation of wind turbines is necessary for 
protecting the health, safety, and welfare of neighboring property owners and the 
public. 
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4. Wind Energy Facilities represent significant potential aesthetic impacts because 
of their large size, lighting, and shadow flicker affects. 

5. If not properly regulated, installation of Wind Energy Facilities can create 
drainage problems through erosion and lack of sediment control for facility and 
access road sites, and harm farmlands through improper construction methods. 

6. Wind Energy Facilities present a risk to birds, bats and other creatures. The Town 
of Hammond is uniquely situated between two important bodies of water, the St. 
Lawrence River in the Thousand Islands Region and Black Lake that contain 
critical migratory flyways. 

7. If not properly sited, Wind Energy Facilities may adversely affect the property 
values of property owners. 

8. Wind Energy Facilities may be significant sources of noise, including infrasound 
that, if unregulated, can negatively affect the quiet enjoyment of properties in the 
vicinity and the human health of residents. 

9. Construction of Wind Energy Facilities can create traffic problems and damage 
local roads. 

10. Wind Energy Facilities can cause electromagnetic interference issues with various 
types of communications. 

11. The installation of Wind Energy Facilities may affect ground water supplies. 

12. Distance of setbacks should take into consideration the potential hazards of ice 
throws, blade breakage, and tower fall downs. 

13. Wind Energy Facilities may have an effect on future sub-divisions. 

14. Considering all of the above factors, the geographic characteristics of the Town of 
Hammond and the density of certain residential areas within the Town, the Town 
Board has determined that there may be limited areas within the Town where 
Wind Energy Conversion systems can be safely constructed and operated and will 
be compatible with other nearby land uses. These areas shall be designated by the 
Town Board through enactment of this Local Law as the Town of Hammond 
Wind Overlay District, the boundaries of which shall be as defined in Section 6 of 
this Local Law. 

15. The tovm hereby reserves the right to opt out ofthe Tax Exemption provisions of 
Real Property Tax Law 487, pursuant to the authority granted by subsection 8 of 
that law, or by any other provision of law. 
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§5. Permits Required 

A. No Wind Energy Facility shall be constructed, reconstructed, modified, or operated in the 
Town of Hammond, except in compliance with this Local Law. 

B. No Vvind Energy Conversion System ("WECS") shall be constructed, reconstructed, 
modified, or operated in the Town of Hammond, except in the Wind Overlay District, 
pursuant to a Special Use Permit approved pursuant to this Local Law. 

C. No Special Use Permit shall be issued for construction, reconstruction, modification or 
operation of a WECS in the Town of Hammond, until all other permits as may be 
required (e.g., FAA, DEC, etc.) have been issued and evidence of such issuance is 
provided to the Town of Hammond. 

D. No Wind Measurement Tower shall be constructed, reconstructed, modified, or operated 
in the Town of Hammond, except pursuant to a Special Use Permit issued pursuant to this 
Local Law. 

E. No Small Wind Energy Conversion System shall be constructed, reconstructed, modified, 
or operated in the Town of Hammond, except pursuant to a Special Use Permit issued 
pursuant to this Local Law. 

F. Exempfions. No permit or other approval shall be required under this Local Law for 
mechanical, non-electrical WECS utilized solely for on-site agricultural operations. 

G. Transfer. Wind Energy Facility or Special Use Construction and Continued Operation 
Permits are issued exclusively to the applicant and are not transferrable without the 
approval of the VPOB. The sale of the entity to which such a Permit has been issued 
including the sale of more than 30% of the stock of such entity (not counting sales of 
shares on a public exchange), without the prior approval of the VPOB and the Town 
Board shall operate to void the Permit. 

Request for transfer approval or approval of sale must include: 

1. Name, address, and telephone number of the transferee (buyer). If an agent 
represents the transferee (buyer), the application shall include the name, address 
and telephone number of the agent as well as an original signature of the applicant 
authorizing the representation. 

2. Name and address of the property owner. If the property owner is not the 
transferee (buyer), the application shall include a letter or other written permission 
signed by the property owner (i) confirming that the property owner is familiar 
with the proposed transfer of ownership and (ii) authorizes the submission of the 
application. 

3. Address, or other property identification, of each proposed or existing WECS 
location, including Tax Map section, block and lot number, latitude and longitude 
coordinates. 
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4. A description of the Wind Energy Facility or proposed Facility, including the 
number and maximum rated power output capacity of each WECS. 

5. Detailed explanation of financial and legal agreements to execute the ownership 
transfer. 

6. Written acceptance by the transferee (buyer) including a detailed presentation 
assuring complete commitment to and adequate resources to comply with each 
requirement of this local law. No transfer shall operate to eliminate the liability of 
an applicant or of any other party under this Local Law. 

§6. Definitions. 

As used in this Local Law, the following terms shall have the meanings indicated: 

AMBIENT SOUND - Ambient sound encompasses all sound present in a given environment, 
being usually a composite of sounds from many sources near and far. It includes intermittent 
noise events, such as, from aircraft flying over, dogs barking, wind gusts, mobile farm or 
construction machinery, and the occasional vehicle traveling along a nearby road. The ambient 
also includes insect and other nearby sounds from birds and animals or people. The near-by and 
transient events are part of the ambient sound environment but are not to be considered part of 
the long-term background sound. 

ANSI - refers to or means the AMERICAN NATIONAL STANDARDS INSTITUTE. 

APPLICANT - The person or entity filing an application and seeking license under this local 
law. 

BACKGROUND SOUND - Background Sounds are those heard during lulls in the Ambient 
Sound environment and represent the quietest 10% ofthe time, for example the quietest one 
minute. 

dBA - A-Weighted Sound Pressure Level. A measure of over-all sound pressure level designed 
to reflect the response of the human ear, which does not respond equally to all frequencies. It is 
used to describe sound in a manner representative of the human ear's response. It reduces the 
effects of the low with respect to the frequencies centered around 1000 Hz. The resultant sound 
level is said to be "Weighted" and the units are "dBA". Sound level meters have an A-weighting 
network for measuring A-weighted sound levels (dBA) meeting the characteristics and weighting 
specified in ANSI Specifications for Integrating Averaging Sound Level Meters, 51.43-1997 for 
Type 1 instruments and be capable of accurate readings (corrections for intemal noise and 
microphone response permitted) at 20 dBA or lower. In this law dBA means LAeq unless 
specified other wise. 
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dBC - C-Weighted Sound Pressure Level. Similar in concept to the A-Weighted sound Level 
(dBA) but C-weighting does not de-emphasize the frequencies below Ik Hz as A-weighting 
does. It is used for measurements that must include the contribution of low frequencies in a 
single number representing the entire frequency spectrum. Sound level meters have a C-
weighting network for measuring C-weighted sound levels (dBC) meeting the characteristics and 
weighting specified in ANSI SI.43-1997 Specifications for Integrating Averaging Sound Level 
Meters for Type 1 instruments. In this law dBC means L unless specified other wise. 

DECIBEL - A dimensionless unit describing the amplitude of sound and denoting the ratio 
between two quantities that are proportional to power, energy, or intensity. One of these 
quantities is equal to 20 times the logarithm to the base 10 of the ratio of the measured pressure 
to the reference pressure, which is 20 microparscals. 

EAF - Environmental Assessment Form used in the implementation of the SEQRA as that term 
is defined in Part 617 of Title 6 of the New York Codes, Rules, and Regulations. 

NON-PARTICIPANT - Any and all Hammond landowners having no contractual relationship 
with a wind developer. 

PARTICIPANT - Any and all Hammond landowners having a signed lease, easement, or good 
neighbor agreement with a wind developer. 

QUALIFIED INDEPENDENT ACOUSTICAL CONSULTANT - A person with demonstrated 
competence in the specialty of community noise testing who is contracted by the Town for 
purposes of noise measurement or evaluation of noise analysis or noise complaints. An example 
is a person with full membership in the Institute of Noise Control Engineers (INCE) or other 
specialist who is qualified by education and experience in acoustics and regularly engaged in 
community noise testing. While such a consultant is preferably also a licensed professional 
engineer, such licensure does not by itself establish qualification for community noise testing or 
analysis without further qualification. The Qualified Independent Acoustical Consultant can have 
no financial relationship with the Wind Energy Facility developer or related entity. 

RESIDENCE - means any dwelling suitable for habitation existing in the Town of Hammond on 
the date an application for a Wind Energy Facility Permit is received. A residence may be part of 
a multi-dwelling or multipurpose building, and shall include buildings such as hunting camps, 
seasonal residences, hotels, hospitals, motels, dormitories, sanitariums, nursing homes, schools 
or other buildings used for educational purposes, or correctional institutions. 

ROTOR DIAMETER - The diameter of the largest swept area of a rotating turbine blade. 

SEQRA - the New York State Environmental Quality Review Act and its implementing 
regulations in TiUe 6 of the New York Codes, Rules and Regulations, Part 617. 

SETBACKS - a distance measured from the centerline of the road right-of-way, property lines, 
village limits, edge of wetlands, or closest point of residence foundation to the base of the turbine 
or measurement tower. 
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SHADOW FLICKER - the visual effect of viewing the moving shadow of the Wind Energy 
Conversion System (WECS) rotor blades when they are in a position between the receptor 
(person viewing them) and the sun and/or the "strobe" lighting effect of this condition as 
perceived by the receptor whether directly or indirectly (as in a reflection off a light colored 
wall). 

SITE - The minimum area necessary for a Wind Energy Facility to satisfy the required setbacks 
and any other standards in this local law. The Site may be publicly or privately owned by an 
individual or a group of individuals controlling single or adjacent properties. Where an 
individual or group of individuals own or control adjacent properties, those properties may be 
combined for the purposes of this law through an Easement Agreement to be recorded in the 
Real Property records in the St. Lawrence County Clerk's Office. The easement must, at a 
minimum, describe all lands that may be impacted if the WECS fell and must remain in effect as 
long as the WECS is in place. Where multiple adjacent lots are in single ownership or are 
combined through an Easement Agreement, such multiple or combined lots shall together be 
considered the "Site". 

SMALL WIND ENERGY CONVERSION SYSTEM - ("Small WECS") - A wind energy 
conversion system consisting of a wind turbine, a tower, and associated control or conversion 
electronics, which has a rated capacity of no less than 500 watts and not more than 100 kilowats 
and which is intended to primarily generate on-site power or reduce on-site consumption of 
utility power. 

SOUND PRESSURE LEVEL - means the level, expressed in decibels, which is equaled or 
exceeded a stated percentage of time. Sound Pressure Level is spectrally weighted to correspond 
to a spectmm of interest. For example, the A-weighted decibel scale (dBA) represents those 
frequencies most readily audible to the human ear. The C-weighted decibel scale (dBC) 
approximates response of the human ear to low-frequency sounds. The G-weighted decibel scale 
(dBG) is designed for infrasound. Sound Measurements shall use sound meters that meet the 
American National Standard Institute Specifications for Integrating Averaging Sound Level 
Meters, SI.43-1997 for Type I instruments and be capable of accurate readings (corrections for 
interval noise and microphone response permitted) at 20 dBA or lower. 

SPECIAL USE PERMIT - A constmction and operating permit granted in accordance with the 
provisions of this local law. 

TOTAL HEIGHT - The height of the tower from the finished ground elevation to the furthest 
vertical extension of the turbine rotor plane. 

TOWER HEIGHT - The height of the tower from the finished ground elevation at the tower 
base to the center of the hub forming the attachment point for turbine blades. 

VARIANCE AND PROJECT OVERSIGHT BOARD - A five-member board established 
pursuant to this local law to review and act on an y variance requ ests, receive and act on 
complaints, enforce violations, and manage all town interests associated with any Wind Energy 
Facility project. 
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WIND ENERGY CONVERSION SYSTEM ("WECS") - A machine that converts the kinetic 
energy in the wind into electricity with a rated capacity in excess of lOOkW/hour (commonly 
known as a "wind turbine" or "windmill"). 

WIND ENERGY FACILTY - Any Wind Energy Conversion System, Small Wind Energy 
Conversion System, or Wind Measurement Tower, including all related infrastmcture, electrical 
lines and substations, access roads and accessory stmctures. 

WIND MEASUREMENT TOWER - A tower used for the measurement of meteorological data 
such as temperature, wind speed and wind direction. 

WIND OVERLAY DISTRICT - Those areas of the Town of Hammond that the Town Board 
has determined may or may not be appropriate for the development of Wind Energy Conversion 
Systems (WECS) and related infrastmcture, electrical lines and substations, access roads and 
accessory structures, depending on adequate health, environmental, economic, and safety 
setbacks. The boundaries of the Wind Overlay District shall be as shown on the map entitled 
Town of Hammond Wind Overlay District and on file in the Town Clerk's Office, a copy of 
which is attached to this local law as Appendix "B" and is described as follows: 

1. Railroad bed from the St. Lawrence/Jefferson County line to the village limits of 
the Village of Hammond. 

2. Black Lake Road from the village limits of the Village of Hammond to the town 
line between the Tovsoi of Hammond and the Town of Morristown. 

3. South side of NYS Route 12 from the St. Lawrence/Jefferson County line to 
Hammond/Morristown town line. 

4. St. Lawrence/Jefferson County line from the railroad bed to the south side of the 
NYS Route 12 right of way line. 

5. Hammond/Morristown town line from Black Lake Road to the south side of the 
NYS Route 12 right of way line. 

§7. Applicability 

A. The requirements of this Local Law shall apply to all Wind Energy Facilities proposed, 
operated, modified, or constructed within the Town of Hammond after the effective date 
of this Local Law. 

B. Any Wind Measurement Tower existing on the effective date of this Local Law shall be 
removed no later than twenty-six (26) months after said effective date, unless a Special 
Use Permit for said Wind Measurement Tower is obtained pursuant to the provision of 
this Local Law. 
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C. Wind Energy Facilities may be either principal or accessory uses. Altematively, an 
existing structure on the same Site shall not preclude the installation of a Wind Energy 
Facility or a part of such facility on such Site. Wind Energy Facilities constructed and 
installed in accordance with this Local Law shall not be deemed expansions of a 
nonconforming use or structure. 

Article II 
Wind Energy Conversion Systems 

§8. Wind Energy Conversion Systems Permitted. 
Wind Energy Conversion Systems shall only be permitted within the boundaries of the 
Wind Overlay District and only after receipt of a Special Use Permit issued by the Town 
Planning Board pursuant to the provisions of this Local Law. 

§9. Applications for Wind Energy Conversion Systems 

A. An application for Special Use Permit for a Wind Energy Facility or a single WECS shall 
include the following: 

1. Name, address, telephone number of the applicant. If the applicant is represented 
by an agent, the application shall include the name, address and telephone number 
of the agent as well as an original signature of the applicant authorizing the 
representation. 

2. Name and address of the property owner. If the property owner is not the 
applicant, the application shall include a letter or other written permission signed 
by the property owner (i) confirming that the property owner is familiar with the 
proposed applications and (ii) authorizing the submission of the application. 

3. Address, or other property identification, of each proposed WECS location, 
including Tax Map section, block and lot number, latitude and longitude 
coordinates. 

4. A description of the project, including the number and maximum rated power 
output capacity of each WECS. 

5. For each WECS proposed, a plot plan prepared by a licensed surveyor or engineer 
drawn in sufficient detail to clearly describe the following: 

(a) Property lines and physical dimensions ofthe Site; 

(b) Location, approximate dimensions and types of existing stmctures and 
uses on Site, public roads, and adjoining properties within a three 
thousand foot radius of the proposed WECS. 
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(c) Location and ground elevation of each proposed WECS. 

(d) Location of all above and below ground utility lines on the Site, and all 
related transformers, power lines, interconnection point with transmission 
lines, and other ancillary facilities or stmctures. 

(e) Location and size of structures above 35 feet within a three thousand foot 
radius of the proposed WECS. For purposes of this requirement, electrical 
transmission and distribution lines, antennas and slender or open lattice 
towers are considered structures. 

(f) Boundaries of the Wind Overlay District to demonstrate that each 
proposed WECS is located within said overlay district. 

(g) To demonstrate compliance with the setback requirements of this Article, 
circles drawn around each proposed tower site having a radius equal to: 

(i) Five times the total height of the proposed WECS; 

(ii) Three thousand feet; 

(iii) One mile; 

(iv) Two times the total height of the proposed WECS; 

(v) Five thousand feet; and 

(vi) One and one-half times the total height of the proposed WECS. 

(h) Location of the nearest residential structure on Site and off Site, and the 
distance of each from the proposed WECS. 

(i) All proposed facilities, including access roads, electrical lines, substations, 
storage or maintenance units, and fencing. 

(j) The names and addresses of all property owners within a three thousand 
foot radius of each WECS, together with evidence of the current use of all 
such property. 

6. Elevation drawing of the WECS showing Total Height, turbine dimensions, tower 
and turbine colors, ladders, distance between ground and lowest point of any 
blade, location of climbing pegs, and access doors. One drawing may be 
submitted for each WECS of the same type and Total Height. 
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7. Landscaping Plan: depicting vegetation and forest cover describing the area to be 
cleared of vegetation and forest cover and areas where vegetation and forest cover 
shall be added, identified by species and size of specimens at installation, and 
their locations. Guideline listed in Appendix A of this law shall also adhere for 
this work. 

8. Lighting Plan: showing any FAA-required lighting and other proposed lighting. 
The application should include a copy of the determination by the Federal 
Aviation Administration to establish required markings and/or lights for the 
structure, but if such determination is not available at the time of the application, 
no building permit for any lighted facility may be issued until such determination 
is submitted. 

9. Decommissioning Plan: A decommissioning plan as specified in section 17(c). 

10. Complaint Resolution Plan: A Complaint Resolution Plan to address complaints 
within 24 hours of receipt of notice thereof and to resolve any complaint in a 
diligent and timely manner under the circumstances. The Plan should at a 
minimum comply with the process described in Section 33. 

11. Information relating to the construction/installation of the Wind Energy Facility 
as follows: 

(a) A construction schedule describing commencement and completion dates 
of the project and beginning and ending hours of daily constmction 

(b) A description of the routes to be used by construction and delivery 
vehicles, the gross weights, and heights of those loaded vehicles. 

12. Completed Part 1 ofthe Full EAF. 

13. Applications for Wind Energy Permits for Wind Measurement Towers subject to 
this Local Law may be jointly submitted with the application for a Wind Energy 
Facility. 

14. For each proposed WECS, include make, model, picture, and manufacturer's 
specifications, including noise decibels data. Include Manufacturers' Material 
Safety Data Sheet documentation for the type and quantity of all materials used in 
the operation of all equipment including, but not limited to, all lubricants and 
coolants. 

15. If a positive declaration of environmental significance is determined by the 
SEQRA lead agency, the following information shall be included in the Draft 
Environmental Impact Statement (DEIS) prepared for a Wind Energy Facility. If 
the lead agency issues a Negative Declaration of environmental significance 
following its review of the EAF, an amended application shall be submitted which 
shall include, at a minimum, the following information: 
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(a) Shadow Flicker: The applicant shall conduct a study on potential shadow 
flicker. The study shall identify locations where shadow flicker may be 
caused by the WECSs and the expected durations of the flicker at these 
locations. The study shall identify areas where shadow flicker may 
interfere with residences or highways and detail measures that will be 
taken to mitigate or eliminate such interference. 

(b) Visual Impact: Applications shall include a visual impact study of the 
proposed WECS as installed, which shall include a computerized 
photographic simulation, demonstrating any visual impacts from strategic 
vantage points. Color photographs of the proposed Site from at least two 
locations accurately depicting the existing conditions shall be included. 
The visual analysis shall also indicate the color treatment of the system's 
components and any visual screening incorporated into the project that is 
intended to lessen the system's visual prominence. 

(c) Fire Protection/Emergency Response Plan: A fire protection and 
emergency response plan, created in consultation with the fire 
department(s) having jurisdiction over the proposed Wind Energy Facility 
to address coordination with local emergency/fire protection providers 
during any constmction or operation phase emergency, hazard or other 
event. 

(d) Noise Analysis: A noise analysis by a competent acoustical consuhant 
documenting the noise levels associated with each proposed WECS. The 
study shall document noise levels at property lines and at the nearest 
residence not on the Site (if access to the nearest residence is not available, 
the VPOB may modify this requirement). The noise analysis shall be 
performed according to the Intemational Standard For Acoustic Noise 
Measurement Techniques For Wind Generators (lEC 61400-11), or other 
procedure accepted by the Town Planning Board, and shall include both a 
dBA analysis and dBC analysis. 

(e) Property Value Analysis: Property value analysis prepared by a New 
York State licensed appraiser experienced in appraising rural properties of 
the type and nature typically found in the Town of Hammond and 
approved by the Variance and Project Oversight Board (VPOB) in 
accordance with industry standards, regarding the potential impact of the 
project on values of properties in the Town of Hammond. 

(f) Electromagnetic Interference: An assessment of potential electromagnetic 
interference with microwave, radio, television, satellite systems, personal 
communication systems and other wireless communication, weather and 
other radar shall be prepared. 
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(g) Transportation Impacts: An analysis of impacts on local transportation shall be 
prepared, regarding impacts anticipated during constmction, reconstmction, 
modification, or operation of each WECS. Transportation impacts to be 
considered shall include, at a rniriimum, potential damage to local road surfaces, 
road beds and associated stmctures; potential traffic tie-ups by haulers of WECS' 
materials; impacts on school bus routes; hnpacts of visitors to the WECS' 
facilities. Local roads shall include all state highways, county highways, town 
highways, and village streets and highways, which will be or may be used by the 
applicant. 

(h) Transportation Plan: A transportation plan describing routes to be used in 
delivery of project components, equipment and building materials, and 
those to be used to provide access to the Site during and after construction. 
Such plan shall also describe any anticipated improvements to existing 
roads, bridges or other infrastructure, and measures to restore 
damaged/disturbed access routes following construction. Roads shall 
include all state highways, county highways, town highways, and village streets 
and highways, which will be or may be used by the applicant. 

(i) Ground Water Impacts: An analysis of impacts on local ground water 
resources shall be prepared, regarding impacts anticipated during 
constmction, reconstmction, modification or operation of each WECS. 
An assessment of potential immediate and long-term impacts to local flora 
and fauna, micro and macro habitats, and ground and surface water 
related, but not limited to, excavation, blasting, clear-cutting and grading 
during the Site preparation phase. A geotechnical report shall include: 
soils engineering and engineering geologic characteristics of the Site 
based on Site sampling and testing, a bedrock profile within one (1) mile 
of the Site, information on depth of well, average flow rate, and with 
permission by owner, test of water equality for all wells within two (2) 
miles of the Site, grading criteria for ground preparation, cuts and fills, 
soil compaction, and a slope stability analysis. 

(j) Cultural Historical and Archeological Resources Plan: An analysis of 
impacts on cultural, historical and archeological resources shall be 
prepared, regarding impacts anticipated during constmction, 
reconstmction, modification or operation of each WECS. This assessment 
shall be conducted in accordance with the New York State Office of 
Parks, recreation and Historic Preservation. 
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(k) Wildlife Impacts: An analysis of impacts on local wildlife shall be 
prepared, regarding impacts anticipated during construction, 
reconstruction, modification, or operation of each WECS. Wildlife impacts 
to be considered shall include, at a minimum, anticipated impacts on flying 
creatures (birds, bats, insects), as well as wild creatures existing at ground level. 
An assessment of the knpact of the proposed development on the local flora 
and fauna will include migratory and resident avian species, bat species. The 
scope of such assessment shall be developed in consultation with the New 
York State Department of Environmental Conservation and the United States 
Fish and Wildlife Service and must at a minimum consist of pre-constmction 
data of three years, and literature survey for threatened and endangered species 
that provide relevant information on critical flyways, and shall describe the 
potential impacts of any proposed facilities on bird and bat species, and an 
avoidance or mitigation plan to address any impacts, as well as plans for 
three-year post-installation studies. 

(1) Operation and Maintenance Plan: An operation and maintenance plan 
providing for regular periodic Wind Energy Facility schedules, any special 
maintenance requirements and procedures and notification requirements 
for restarts during icing events. 

(m) Blade Throw Report: A report from an independent New York State 
professional engineer that calculates the maximum distance that ice from 
the turbine blades and pieces of turbine blade may be thrown. (The basis 
of the calculation and all assumptions must be disclosed.) The incidence 
of reported ice and blade throws and the conditions at the time of the ice 
and blade throw must be included. 

(n) Stray Voltage Report: An assessment, pre- and post-installation, of 
possible stray voltage problems on the Site and neighboring properties 
within one (1) mile of the project boundary to show what properties need 
upgraded wiring and grounding. 

16. The applicant shall, prior to the receipt of a Special Use Permit, provide proof that 
it has executed an Intercormection Agreement with the New York Independent 
System Operator and the applicable Transmission Owner. Applicant shall also 
provide proof of complying with Public Service Commission power purchase 
requirements. 

17. A statement, signed under penalties of perjury that the information contained in 
the application is tme and accurate. 

18. Proof of continuous liability insurance in the amount of $5,000,000 per 
occurrence with a total policy minimum of $20,000,000 per year. This shall be 
submitted to the Town of Hammond indicating coverage for potential damages or 
injury to landowners. 
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19. Disclosure of Financial Interests. For any financial interest held by a Municipal 
Officer or his or her relative in any wind development company or its assets 
within ten years prior to the date of an application for a permit under this local 
law, the Wind Company shall disclose in a separate section of the application the 
Municipal Officer or his or her relative, the addresses of all persons included in 
the disclosure, and the nature and scope of the financial interest of each person. 
The disclosure shall include all such instances of financial interest of which the 
Wind Company has knowledge, or through the exercise of reasonable diligence 
should be able to have knowledge, and the format of the submission shall be 
subject to the approval of the Town Board. 

20. An accurate one-year survey of wind speed date obtained from an independently 
installed wind measurement tower and certified by NYSERDA to determine if it 
meets the minimum wind speed criteria in NYS for efficient wind power 
production. 

21. The Town shall require the applicant to fund an escrow agreement pursuant to 
Section 31 of this local law to cover the amount by which the Town's cost to 
review the applicant's applications exceed the application fees paid by the 
applicant. 

22. Copies of all applications and proposed plans should be made available to the 
public within seven days of receipt by the Town Planning Board and placed in the 
Town Library and Town Clerk's office as well as on the Town of Hammond 
website. 

§ 10 Application Review Process 

A. Applicants may request a pre-application meeting with the Town Planning Board, and/or 
with any consultants retained by the Planning Board for application review. Meetings 
with the Planning Board shall be conducted in accordance with the Open Meetings Law. 

B. Twelve (12) photocopies of the application and a complete digital version shall be 
submitted to the Town Clerk. Payment of all application fees shall be made at the time of 
application submission. I f any variances are requested, variance application fees shall be 
paid at the time of the receipt of the application. 

C. If the application is deemed incomplete, the Planning Board shall provide the applicant 
with a written statement listing the missing information. No refund of application fees 
shall be made, but no additional fees shall be required upon submittal of the additional 
information unless the number of WECS proposed is increased. 

D. Upon submission of a complete application, including the grant of any application waiver 
by the Planning Board, the Town Clerk shall transmit the application to the Planning 
Board. 
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E. In addition to the public hearing requirement, the Planning Board may require the 
Applicant to conduct work session/information sessions for the public benefit. The 
number of such sessions shall be at the discretion of the Planning Board and notice shall 
be given by first class mail to all property owners in the Town of Hammond and 
published in the Town's official newspaper. During these sessions, the public will be 
afforded the opportunity to question the Applicant regarding the Project. 

F. The Planning Board shall hold at least one formal public hearing on the application. 
Notice shall be given by first class mail to all property owners in the Town of Hammond 
and published in the Tovra's official newspaper, no less than ten nor more than twenty 
days before the hearing. In the event any hearing is adjourned by the Planning Board to 
hear additional comments, no further publication or mailing shall be required. The 
applicant shall prepare and mail the Notice of Public Hearing prepared by the Planning 
Board, and shall submit an affidavit of service. The assessment roll of the Town shall be 
used to determine mailing addresses. In the event a waiver is requested by the applicant 
pursuant to the procedure contained at § 11 the notice shall specify the variance requested 
and that the Planning Board will consider the variance pursuant to § 11 as part of its 
review of the application. 

G. At the discretion of the Planning Board, the public hearing may be combined with public 
hearings on any Environmental Impact Statement. Notice for SEQR public hearings 
must meet the specification set out in 6 N.Y.C.R.R. §617.12 (c). 

H. Notice of the project shall also be given, when applicable, to (1) the St. Lawrence County 
Planning Board, if required by General Municipal Law §239-1 and 239-m, and (2) to 
adjoining Towns where the project site is located within three thousand feet of the 
adjoining Town boundary. 

I. SEQRA review. Applications for WECS are deemed Type I projects under SEQRA. The 
Planning Board may conduct its SEQRA review in conjunction with other agencies or 
communities, in which case the records of review by said agencies or communities shall 
be part of the record of the Planning Board's proceedings. The applicant shall be 
responsible for the Town's legal and engineer's fees in connection with the SEQRA and 
other reviews under this Local Law. The Planning Board shall require an escrow 
agreement with the applicant to cover the engineering and legal revieŵ  of the 
applications and any environmental impact statements before commencing its review. 
The escrow agreement shall provide a minimum balance that the applicant must maintain 
in escrow with the Town from which the Town may pay its professionals' fees for 
review. 

J. After a thorough and detailed evaluation of the application in which the Planning Board 
completes the required "hard look" of all materials and public input and upon receipt of 
the report of the recommendation of the County Planning Board (where applicable), 
the holding of the public hearing, and the completion of the SEQRA process, the 
Plamiing Board may approve, approve with conditions, or deny the applications, in 
accordance with what is in the best interest of all of the residents of Hammond and 
the standards in this Article. 
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K. Issuance of Special Use Permits. Upon completion of the review process, the Town 
Planning Board shall, upon consideration of the standards in this Local Law and the 
record of the SEQRA review, issue a written decision with the reasons for approval, 
conditions of approval or disapproval fully stated. 

L. I f approved, the Town Planning Board will issue, to the applicant only, a Special Use 
Permit for each WECS for the purpose of constmction and continued operation based 
on satisfaction of all conditions for said Permit. This authorizes the Code 
Enforcement Officer/Building Inspector to issue a building permit for each WECS, 
upon compliance with the Uniform Fire Prevention and Building Code and the other 
conditions of this Local Law. 

M. The decision of the Town Planning Board shall be filed within five business days in 
the office of the Town Clerk and a copy mailed to the applicant by first class mail. 

N. I f any approved WECS is not substantially commenced within one year of issuance 
of the permit, the special use permit shall expire. 

§11. Waiver of Criteria 

Pursuant to §274-b (5) of the New York Town Law, the Planning Board shall have the 
authority to waive the strict application of any of the above criteria when specifically 
requested by the applicant and will apply to the application process only. The Planning 
Board may grant such request if it determines that such request is reasonable under the 
circumstances and that strict application is not required under the circumstances in order 
to protect the public health, safety and general welfare. The Plarming Board shall keep 
with the spirit and intent of this local law in their determinations and shall specify, in its 
findings, the reasoning behind such determinations. Any waiver of the standards for 
WECS requires a variance request to the VPOB to be reviewed by the VPOB, pursuant to 
the criteria set forth in Section 16 for the granting of a variance. 

§12. Standards for WECS 

The following standards shall apply to all large WECS. 

A. A l l power transmission lines from the tower to any building or other stmcture shall 
be located underground unless a variance is granted by the VPOB. 

B. No television, radio or other communication antennas may be affixed or otherwise 
made part of any WECS, except pursuant to the Town Site Plan Review and 
Subdivision Law. Applications may be jointly submitted for WECS under this Law 
and telecommunications facilities under the Site Plan and Subdivision Law. 

C. No advertising signs are allowed on any part ofthe Wind Energy Facility, including 
fencing and support structures. 
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D. Lighting of tower. No tower shall be lit except to comply with FAA requirements. 
Motion-sensitive on-demand lighting is required. Minimum-security lighting for 
ground level facilities shall be allowed as approved on the Site plan. 

E. All applicants shall use measures to reduce the visual impact of WECS to the extent 
possible. All stmctures in a project shall be finished in a single, non-reflective matte 
finished color or a camouflage scheme. Individual WECS shall be constmcted using 
wind turbines whose appearance, with respect to one another, is similar within and 
throughout the Wind Overlay District, to provide reasonable uniformity in overall 
size, geometry, and rotational speeds. No lettering, company insignia, advertising, or 
graphics shall be on any part of the tower, hub, or blades. 

F. The use of guy wires is permitted in connection with small WECS and wind 
measurement towers only. 

G. No WECS shall be installed in any location where its proximity with existing fixed 
broadcast, retransmission, or reception antenna for radio, television, or wireless 
phone or other personal communication systems will produce electromagnetic 
interference with signal transmission or reception. No WECS shall be installed in any 
location along the major axis of an existing microwave communications link where 
its operation is likely to produce electromagnetic interference in the link's operation. 
If it is determined that a WECS is causing electromagnetic interference, the operator 
shall take the necessary corrective action to eliminate this interference including 
relocation or removal of the facilities, or resolution of the issue with the impacted parties. 
Failure to remedy electromagnetic interference is grounds for revocation of the Special 
Use Permit for the specific WECS causing the interference. 

H. All solid waste and hazardous waste and constmction debris shall be removed from the 
Site and managed in a manner consistent with all appropriate rules and regulations. 

I. WECSs shall be designed to minimize the impacts of land clearing and the loss of open 
space areas. Land protected by conservation easements shall be avoided. The use of 
previously developed areas will be given priority wherever possible. All top soil 
disturbed during construction, reconstmction or modification of each WECS will be 
stockpiled and returned to the site upon completion of the activity, which disturbed the 
soil. Compliance with the New York State Department of Agriculture and Markets 
Guidelines for Agricultural Mitigation for Wind Power Projects is required. The 
guidelines in effect as adoption of this Local Law are attached hereto as Appendix "A". 

J. WECSs shall be located in a maimer that minimizes significant negative impacts on 
animal species in the vicinity, particularly bird and bat species, including those that may 
be listed by the U.S. Fish & Wildlife Service as threatened or endangered. 

K. WECSs shall be located in a marmer consistent with all applicable state and Federal 
wetlands laws and regulations. 

L. Storm-water run-off and erosion control shall be managed in a manner consistent with all 
applicable state and Federal laws and regulations. Compliance with the New York State 
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Department of Agriculture and Markets Guidelines for Agricultural Mitigation for Wind 
Power Projects is required. 

M. The New York State Department of Agriculture and Markets guidelines for agricultural 
mitigation for wind power projects in effect as of the date of the application shall be 
adhered to, both inside and outside of agricultural districts. These guidelines in effect as 
of the effective date of this local law are reproduced at Appendix A for reference. 

N. The maximum Total Height of any WECS shall be 500 feet. 

O. Construction of the WECS shall be limited to the hours of 7 AM to 7 PM Monday 
through Friday, unless varied by the Variance and Project Oversight Board (VPOB), and 
detemiination thereof is filed with the Town. 

P. If it is determined that a WECS is causing stray voltage issues, the operator shall take 
the necessary corrective action to eliminate these problems including relocation or 
removal of the facilities, or resolution of the issue with the impacted parties. Failure to 
remedy stray voltage issues is grounds for revocation of the Special use Permit for the 
specific WECS causing the problems. 

Q. WECSs shall be located in a manner that minimizes significant negative impacts on the 
historical and cultural aspects of the community (i.e. high concentration of historic 
stone houses and buildings). This shall be done in coordination with the New York 
State Office of Parks, Recreation and Historic Preservation. In addition, the review of 
NY's Department of State guidelines for Scenic Areas of Statewide Significance 
should be respected. 

R. Health and Safety Setbacks: Where an individual or group of individuals own or control 
adjacent properties, those properties may be combined for the purposes of this Law 
through an Easement Agreement to be recorded in the Real Property records in the St. 
Lawrence County Clerk's Office. Where multiple lots are in single ownership or are 
combined through an Easement Agreement, the combined lots shall be considered as one 
for the purposes of the setback requirements imposed by this Law and/or the sound level 
measurements at the property lines. However, in no instance shall the Easement provide 
for a setback between a WECS and a residence that is less than five times the total height 
of the WECS. (see definition of "Site") Each WECS shall be setback measured from the 
center of the WECS a minimum of: 

1. Five times the total height of the proposed WECS from the nearest site boundary 
property line. 

2. Five times the total height of the proposed WECS from the nearest public road. 

3. Three thousand feet from the Village of Hammond boundaries. 

4. One mile from Route 12. 
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5. Five times the total height of the proposed WECS from any non-WECS stmcture 
or any aboveground utilities. 

6. Two times the total height of the proposed WECS from state and federal 
wetlands. 

7. Five thousand feet from the property lines of a school. 

8. One and one-half times the total height of the proposed WECS from the Overlay 
District Boundary where a greater setback as provided in this Section from such 
boundary is not applicable. 

§13. Required Safety Measures 

A. Each WECS shall be equipped with both manual and automatic controls to limit the 
rotational speed of the rotor blade so it does not exceed the design limits of the rotor. 

B. If the property owner submits a written request that fencing be required, a six-foot-high 
fence with a locking portal shall be required to enclose each tower or group of towers. 
The color and type of fencing for each WECS installation shall be determined based on 
individual applications as safety needs dictate. 

C. Appropriate waming signs shall be posted. At least one sign shall be posted at the base of 
the tower waming of electrical shock or high voltage. A sign shall be posted on the entry 
area of fence around each tower or group of towers and any building (or on the tower or 
building if there is no fence), containing emergency contact information, including a local 
telephone number with 24 hour, 7-day week coverage. The Town Planning Board may 
require additional signs based on safety needs. 

D. No climbing pegs or tower ladders shall be located closer than twelve (12) feet to the 
ground level at the base of the stmcture for freestanding single pole or guyed towers. 

E. The minimum distance between the ground and any part of the rotor or blade system shall 
be thirty-five (35) feet. 

F. WECSs shall-be designed to prevent unauthorized extemal access to electrical and 
mechanical components and shall have access doors that are kept securely locked. 

G. The ovmer and/or operator of a WECS that has received approval under this Law and for 
which a permit has been issued shall file with the Variance and Project Oversight Board 
(VPOB) on an annual basis an Operation and Maintenance Compliance report detailing 
the operation and maintenance activities over the previous year and certifying full 
compliance with the Operation and Maintenance Plan. The annual report shall include a 
noise analysis by an independent acoustical consultant performed according to the 
Intemational Standard For Acoustic Noise Measurement Techniques For Wind 
Generators (lEC 61400-11) or such other procedure as accepted by the (VPOB) during 
the permit review process which certifies to the Town that the noise level ofthe WECS is 

{28770/23890/SKP/00373250.DOC} 20 



in ftill compliance with the provisions of this law and the permit as issued, and shall 
otherwise comply with the provision of Section 32 of this law. 

§14. Traffic Routes 

A. Construction of WECSs poses potential risks because of the large size constmction 
vehicles and their impact on traffic safety and their physical impact on local roads. 
Construction and delivery vehicles for WECSs and/or associated facilities shall use 
traffic routes established as part of the application review process. Factors in establishing 
such corridors shall include (I) minimizing traffic impacts from construction and delivery 
vehicles; (2) minimizing WECS-related traffic during times of school bus activity; (3) 
minimizing wear and tear on local roads; and (4) minimizing impacts on local business 
operations. Permit conditions may limit WECS-related traffic to specified routes, and 
include a plan for disseminating traffic route information to the public. This shall be done 
in coordination with the Town Highway Superintendent, and Transportation Supervisor 
for the Hammond Central School District, and in compliance with the provisions of 
Section 32 of this law. 

B. The applicant is responsible for remediation of damaged roads upon completion of the 
installation and/or maintenance of a WECS. A public improvement bond shall be posted 
prior to the issuance of any building permit in an amount, determined by the Town 
Board, sufficient to compensate the Town for any damage to local roads. This shall be 
done in coordination with the state, county and town highway departments. 

C. If the applicant uses any seasonal use highway in the off-season, it shall be solely 
responsible for the maintenance of said highway including but not limited to snow 
plowing. No act of maintenance on a seasonal use highway by an applicant shall be 
considered as Town maintenance of that highway for purposes of determining the 
seasonal use status of the highway. 

D. Prior to placing the Wind Energy Facility in operation, and for the life of the project, the 
applicant shall repair or reconstruct all state highways, county highways, town highways 
and \allage streets and highways damaged by the applicant to the standards set forth by 
the St. Lav^ence County Highway Department regardless of the condition of such 
highways, roads and streets prior to the commencement of construction by the applicant. 

§15. Noise Standards for Wind Energy Conversion Systems 

A. The equivalent level (LEQ) generated by a Wind Energy Conversion System (WECS) 
shall not exceed the limits listed in Table 1 when measured at the nearest off-site 
dwelling existing at the time of application, or for which a building permit has been 
issued. If the A-weighted background sound pressure level, without the WECS, is within 
5 dB of some or all of the limits in Table 1 or exceeds some or all of the limits in Table 1, 
then the A-weighted criterion to be applied to the WECS application for those affected 
limits shall be the A-weighted background level +5 dB. 
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B. 

Note: For example, during daytime, if the background is less than or 
equal to 40 dB, then the limit is 45 dB. However, if the background is 
greater than 40 dB, say 44 dB, then the applicable WECS limit is the 
background level plus 5 dB which calculates to 49 dB for this example. 

In all cases, the corresponding C-weighted limit shall be the operable A-weighted limit 
(from Table I or based on the A-weighted background, as appropriate) plus 18 dB. The 
application shall include certification by an independent acoustical engineer as to the 
predicted A- and C-weighted WECS sound levels at potentially impacted residential sites. 
The firm with which the engineer is associated shall be a member of the National Council 
of Acoustical Consultants (NCAC) with a specialty in environmental noise, and the 
independent acoustical engineer shall be a Member, Board Certified of the Institute of 
Noise Control Engineering of the USA. The background shall be measured and predicted 
in accordance with clause C below. 

Table 1. WECS noise limits at residential receivers 

Daytime 
7 AM to 8 PM 

Nighttime 
8 PM to 7 AM 

A-weighted level (dB) 45 35 
C-weighted level (dB) 63 53 

C. A-weighted background community noise levels shall be based on measured hourly L90 
levels gathered continuously for at least 2 weeks. The day shall be divided into two time 
periods: (1) daytime, the hours from 7 AM to 8 PM, and (2) nighttime, the hours from 8 
PM to 7 AM. If insect noise possibly can dominate some of the hourly L90 
measurements,̂  then Ai weighting (see Schomer et a/., 2010̂ ) shall be used in lieu of the 
Standard A-weighting, or measurements shall not be made when insect noise possibly 
can dominate some of the hourly L90 measurements. The background shall be reported 
by time period, and computed as follows. The minimum hourly L90 shall be tabulated by 
time period and by day, and the arithmetic average by time period over all the days of 
measurement shall be computed. These three averages of daily minima shall be reported 
as that site's daytime, evening, and nighttime A-weighted background, respectively. 

C.l Parcels 3 acres or smaller 
The A- weighted background measurements shall be made along the line from the nearest 
proposed WECS to the dwelling in question. If the parcel of land has no dwelling, then 
the line shall terminate within 25 ft of the center of the parcel. The actual position of the 
microphone shall be within the property in question and should be within 25 feet to either 
side of the line, no closer than 50 feet from the property boundary, and no closer than 25 

^ In relatively quiet areas insect noise, especially during summer months, can easily dominate the A-
weighted ambient sound level. This domination occurs partly because the primary frequencies or 
tones of many, if not most, insect noises are in the range of frequencies where the A-weighting is a 
maximum, whereas, most mechanical and WECS noises primarily occur at the lower frequencies 
where the A-weighting significantly attenuates the sound. Also, insect noise and bird song do not 
mask WECS noise at all because ofthe large differences in frequencies or tones between them. 
^ Schomer, Paul D. et al, "Proposed ' Ai'-Weighting; a weighting to remove insect noise from A-
weighted field measurements," InterNoise 2010, Lisbon Portugal, 13-16 June 2010. 
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feet from the house or any other stmctures. If positioning within this "measurement box" 
is not possible because of unique site conditions such as the position being underwater or 
the property being too small, then the unique conditions shall be fully documented and an 
alternate position selected and justified. 

C.2 Parcels larger than 3 acres 
The A- weighted background measurements shall be made along the line from the nearest 
proposed WECS to the dwelling in question. If the parcel of land has no dwelling then 
the line shall terminate within 50 ft of the center of the parcel. The actual position of the 
microphone shall be within the property in question, shall be within 50 to 500 feet of the 
dwelling or within 0 to 500 feet of the parcel center, as applicable, should be within 50 
feet to either side of the line, shall be no closer than 50 ft from the house or any other 
structure, and shall be no closer than 50 feet from the property boundary. If positioning 
within this "measurement box" is not possible because of unique site conditions such as 
the position being underwater or the property being too small, then the unique conditions 
shall be fully documented and an altemate position selected and justified. The 
microphone shall be no closer than 50 ft from the house or any other structures. 

C.3 Measurement requirements 
The microphone shall be situated between 4 and 4.5 ft above the ground. Measurements 
shall be conducted within the general provisions of ANSI SI. 13-2005, and using a meter 
that meets at least the Type 2 requirements of ANSI SI.4 and S1.4A-1985 (R2006). The 
meter noise floor shall be 20 (dBA) or lower. The report shall include each hourly 
measured A-weighted L90 level, the tabulated daily minima by time period, and the three 
time period averages. The report also shall include a sketch of the site showing distances 
to the stmcture(s), to the property line, etc., and several photographs showing the 
structure(s), the property, and the acoustical instmmentation. All instmmentation shall be 
listed by manufacturer, model, and serial number. This instmmentation listing also shall 
include the A-weighted noise floor and the one-third octave band noise floors, if utilized, 
for each meter used. 

C.4 Background prediction and measurement 
Background measurements shall be conducted throughout the area using sufficient sites 
to generally characterize the background in various areas of the community such as along 
busy roads, in town, near the river, and in the countryside. The Town, using the services 
of the Town Engineer, shall contract for the background measurements and determination 
of background levels for general areas of the township such that every parcel is assigned 
a background level for daytime and nighttime. The contractor shall be a member of the 
National Council of Acoustical Consultants (NCAC) with a specialty in environmental 
noise, and the consultant's project leader shall be a Member, Board Certified of the 
Institute of Noise Control Engineering of the USA. The WECS applicant shall pay for 
the contract to measure and determine background levels. This payment shall include the 
cost of the contract, the cost of letting the contract, and the cost of supervising the 
contractor. The number of measurement sites and study plan shall be developed jointly 
between the Town and the contractor with input from the public and from the applicant. 

NOTE: It is anticipated that background measurements will be performed 
at on the order of 9 to 12 locations. 
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D. The starting point for predicting WECS A- and C-weighted levels at potentially impacted 
residential parcels shall be the manufacturer-supplied octave band sound power levels as 
measured by the manufacturer in accordance with Intemational Standard for Acoustic 
Noise Measurement Techniques for Wind Generators (lEC 61400-11). At a minimum, 
the octave band data shall include the 10 octave bands with nominal center frequencies 
ranging from 16 Hz to 8000 Hz (see ANSI SI.6-1984), and the sound power levels for 
these bands shall be tabulated in the report. Any data not available from the 
manufacturer shall be estimated from field measurements on like wind turbines already in 
use. Any such field measurements shall be described fully and documented in the report. 
Predictions for certain times of the day such as nighttime may use manufacturer certified 
lower sound power levels that correspond to a reduced wind turbine output power setting, 
if the application warrants and affirms that this reduced power setting always will be used 
during the time of the day in question (e.g., nighttime). 

E. In the event audible noise due to Wind Energy Facility operations contains a steady pure 
tone, such as a whine, screech, or hum, the standards for audible noise set forth in 
subparagraph I) of this subsection shall be reduced by five (5) dBA. A pure tone is 
defined to exist if the one-third (1/3) octave band sound pressure level in the band, 
including the tone, exceeds the arithmetic average of the sound pressure levels of the two 
(2) contiguous one third (1/3) octave bands by five (5) dBA for center frequencies of five 
hundred (500) Hz and above, by eight (8) dBA for center frequencies between one 
hundred and sixty (160) Hz and four hundred (400) Hz, or by fifteen (15) dBA for center 
frequencies less than or equal to one hundred and twenty-five (125) Hz. 

NOTE: Minimum distances or setbacks are a very inexact means to limit 
WECS noise. It is far more appropriate to deal with each application on its 
own merits, taking into account the ground surface in the area, the number and 
placement of the wind turbines, and the sound power produced by the 
particular model of the WECS. 

F. Any noise level falling between two whole decibels shall be rounded to the nearest 
whole decibel. 

G. The maximum noise level for any WECS measured from the property boundary lines of 
any school shall not exceed 45 dBA. 

H. Enforcement shall be by measurement. The Town, using the services of the Town 
Engineer, shall be responsible for and shall contract for any enforcement measurements. 
The contractor shall be a member of the National Council of Acoustical Consultants 
(NCAC) with a specialty in environmental noise, and the consuftant's project leader shall 
be a Member, Board Certified of the Institute of Noise Control Engineering of the USA. 

The duration of any WECS measurement shall be 30 minutes. During the 30-minute 
period, the equivalent level (LEQ) generated by the WECS shall be measured. The 
measurement location shall be at any residential property as given in Clause A, and at any 
point on this residential property at which the background community noise may be 
measured per Clause C. Measurements shall be entirely within the appropriate time 
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period, e.g., during nighttime for nighttime enforcement, and the WECS shall operate 
continuously during the 30-minute measurement. 

The microphone shall be situated between 4 and 4.5 ft above the ground. Measurements 
shall be conducted within the general provisions of ANSI SI. 13-2005, and using a meter 
that m.eets at least the Type 2 requirements of ANSI SI.4 and S1.4A-1985 (R2006). The 
instrument noise for shall be at least 10 dB below the lowest level measured. 

A calibrator shall be used as recommended by the manufacturer of the sound level meter. 
The fundamental level of the calibrator and the sensitivity of the sound level meter shall 
be verified annually by a laboratory using procedures traceable to the National Institute 
of Standards and Technology. 

A wind screen shall be used as recommended by the sound level meter manufacturer. 

An anemometer shall be used and shall have a range of at least 5 to 15 miles per hour (2.2 
to 6.7 meters per second) and an accuracy of at least ± 2 miles per hour (±0.9 meters per 
second). 

A compass shall be used to measure wind direction to at least an 8-point resolution: N, 
NE, E, SE, S, SW, W, NW. Measurements shall be A-weighted, or, altematively, in one-
third-octave bands. For A-weighted measurements, the uncertainty (tolerance) of 
measurements shall be 1 dB for a type 1 meter and 2 dB for a type 2 meter. For one-
third-octave-band measurements, the meter shall meet the type 1 requirements of ANSI 
S12.4 and S12.4a-1985 (R2006), and the uncertainty of measurements shall be 5 dB in 
each and every one-third-octave band. 

For all measurements, the surface wind speed, measured at a l.5-m height, shall be less 
than 5 m/s. 

All measurements shall be corrected for the background on the basis of mean square 
pressures. For one-third-octave-band measurements, each one-third-octave band shall be 
individually corrected for the background in that band. That is, both the WECS (which 
always includes the background) and the background alone shall be measured in each 
one-third-octave band. For either A-weighted data or one-third-octave band data, the 
background shall be measured during a like period when the WECS is not operating, and 
Table II shall be used to correct for the background, by band in the case of one-third-
octave-band data. A like period includes the same or like location, like surface wind 
speed and direction, like time of day and day-of-the-week (e.g., Monday-Thursday night, 
Friday or Saturday night, or Sunday night), etc. 

After correction, when using data measured in one-third-octave bands, all remaining bands, 
excluding bands set equal to zero, shall be converted to A-weighted bands and then shall be 
summed on a mean square pressure basis to establish the WECS background-corrected A-
weighted sound level. 

Table 11. Correction in dB that shall be subtracted from the WECS sound level 
measurement (which always includes the background sound level) because of the 
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background sound so that the result is just the sound level of the WECS alone (See Note 
1 below). 

Notes: 

A, difference (dB) <3 3-4 5-6 7-10 >10 

K, correction (dB) Notes 
2,3 

3 2 1 0 

1. This table provides a simple correction to measurements of WECS sound in the 
presence of the background. For example, the sound of a WECS (along with the 
background sound which is always present) is measured as 40 dB(A), and the 
background sound level alone (without the WECS) is measured as 34 dB(A). Then 
A, the difference in decibels is 6 dB (first row, third column), and the corresponding 
correction shall be 2 dB (second row, third column). That is, 2 dB shall be 
subtracted from the measured 40 dB(A) level, and it is adjusted to and reported as 
38 dB(A). The same procedure is followed in each band for one-third-octave-band 
data. 

2. When using directly measured A-weighted levels, if the difference between the 
WECS sound level (plus background sound level) and the background sound level 
alone is less than 3 dB, then it shall not constitute a violation of this chapter. 

3. When using measured one-third-octave-band data, if the difference between the 
WECS sound pressure level (plus background sound pressure level) and the 
background sound pressure level alone, each in the same one-third-octave band, is 
less than 3 dB, then the WECS level for that one-third-octave band shall be set to 
zero. 

The report shall include a sketch of the site showing distances to the stmcture(s), to the 
property line, etc., and several photographs showing the structure(s), the property, and the 
acoustical instmmentation. All instmmentation shall be listed by manufacturer, model, 
and serial number. This instrumentation listing also shall include the A-weighted noise 
floor and the one-third-octave band noise floors, if utilized, for each sound level meter 
used. 

§16. Variance and Project Oversight Board (VPOB) 

The Variance and Project Oversight Board (VPOB) is hereby established and granted the power 
to vary or modify the strict application of the requirements contained in this Law pursuant to the 
provisions for granting a variance as stated in this law, together with the other powers and duties 
enumerated in this Section. In no event shall the Variance and Project Oversight Board (VPOB) 
have the authority to issue a use variance to permit the location of a WECS in an area outside of 
the Wind Overlay District as established under this Law. The VPOB shall keep with the spirit 
and intent of this local law in their determinations and shall specify, in its findings, the reasoning 
behind such determinations. 
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A. Variance and Project Oversight Board: 

1) Creation of Variance and Project Oversight Board (VPOB) 

a) The VPOB shall consist of five members appointed by the Town Board 
upon receipt of an application for a Wind Energy Facility Permit by the 
Planning Board. The members shall be appointed to five-year terms, with 
the initial appointments being staggered for one to five year terms and one 
vacancy filled each subsequent year. 

b) Board members must be Non-Participants. Any member becoming a 
Participant must immediately resign from the board. The Town Board 
shall fill the resulting vacancy within 60 days, and the new member 
appointed shall complete the resigning member's term. 

c) Tovm Board members are disqualified from serving on the VPOB. 

d) Members must meet all applicable ethics/conflict of interest requirements 

2) Duties of the Variance and Project Oversight Board (VPOB) 

a) Grant variances under the criteria provided in this law. 

b) Administer permit fees and use of escrow funds subject to subsection (c). 

c) Solicit, evaluate, retain, administer, manage, and terminate all 
professional, advisory and/or consultant of any nature required to evaluate, 
supervise, process, analyze, advocate for or provide any other service 
deemed necessary to support any and all aspects of a Wind Energy Facility 
project in the Town of Hammond. The Town Board must approve all 
contracts that exceed six months in term and/or exceed $1000 in value. 

d) Supervise enforcement of the provisions of this law and any permit issued 
hereunder. 

e) Monitor safety precautions and any other operations or administration of a 
Wind Energy Facility. Specific examples of areas to monitor include 
ongoing evaluation of environmental impact, ongoing evaluation of 
geological impact, project constmction, roads and traffic, and sound 
compliance. 

f) Investigate complaints and if violations of this law or the permit are found, 
issue Orders to Remedy and for failure to remedy recommend prosecution 
under Section 34 of this law or permit revocation under Section 19, or 
both. 

g) Administer decommissioning program. 
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h) Evaluate and recommend to the Town Board any insurance requirements 
and risk mitigation actions. 

i) Evaluate project ownership changes in order to make recommendations to 
the Town Board. 

j) Maintain ongoing assessment and make appropriate recommendations to 
the Town Board on the Wind Energy Facility's impact on the town to 
include, but not be limited to, health related issues, changes in the existing 
condition of the aquifer, and any other broad impact issues. 

k) Provide any and all other support to the Town Board or the Plaiming 
Board as requested regarding the Wind Energy Facility. 

1) Develop and present an annual report to the Town Board on the status of 
the Wind Energy Facility. 

B. Upon specific request from the applicant, the VPOB shall have the power to grant a 
variance after taking into consideration the benefit to the applicant if the variance is 
granted as weighed against the detriment to the health, safety and welfare of the 
neighborhood or community by such grant. In making such determination, the VPOB 
shall consider: 

1. Whether an undesirable change would be produced in the character of the 
neighborhood or the granting of the variance would create a detriment to 
nearby properties. 

2. Whether the benefit sought by the applicant can be achieved by some 
method feasible for the applicant to pursue other than a variance. 

3. Whether the requested variance is substantial. 

4. Whether the proposed variance will have an adverse effect or impact on 
the physical or environmental conditions in the neighborhood or district. 

5. Whether the alleged difficulty was self-created, which consideration shall 
be relevant to the decision ofthe VPOB, but shall not necessarily preclude 
the granting of the variance. 

C. All actions of the VPOB shall be made by a majority vote of such Board at a meeting 
thereof held pursuant to the provisions of the Open Meetings Law contained in the New 
York Public Officers' law. It is recognized that certain actions to be taken by the VPOB 
pursuant to Section 33 of this law may require that such Board meet on an immediate or 
emergency basis, and in such cases, it is deemed reasonable for such Board to meet upon 
call of its chairman and notification provided to each member of such Board either 
verbally, electronically or in writing, with the same such notice provided to the news 
media. 
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§17, Decommissioning 

A. If any WECS remains non-functional or inoperative for a continuous period of lyear, the 
applicant shall, without any further action by the Town Board, remove said system at its 
own expense in accordance with the provisions of subsection C of this section 17. This 
provision shall not apply if the applicant demonstrates to the Town that it has been 
making good faith efforts to restore the WECS to an operable condition, but nothing in 
this provision shall limit the Town Board's ability to order a remedial action plan. 

B. Non-function or lack of operation may be proven by reports to the Public Service 
Commission, NYSERDA or by lack of income generation. The applicant shall make 
available to a designee (i.e. town engineer, project manager, etc.) appointed by the Town 
Board, all reports from the purchaser of energy from individual WECS, if requested to 
prove the WECS is functioning. This designee may also request periodic documentation 
reporting the power output generated by the WECS. 

C. Decommissioning and Site Restoration Plan and Requirements 

An application for a Wind Energy Facility permit shall include a decommissioning and 
site restoration plan containing the information and meeting the requirements in this 
section. 

1. The plan shall provide for the removal from the Project Parcels, and lawful 
disposal or disposition of, all Wind Turbines and other structures, hazardous 
materials, electrical facilities, and all foundations to a depth of not less than 48 
inches below grade. The plan shall provide for the removal of all access roads 
that the owner of the Project Parcels wants removed. The plan shall provide for 
the restoration of the Project Parcels to farmland of similar condition to that 
which existed before construction of the WECS. 

2. The plan shall provide for the decommissioning of the site upon the expiration or 
revocation of the WECS permit, or upon the abandonment of the WECS. The 
WECS shall be deemed abandoned if its operation is ceased for 12 consecutive 
months. 

3. The Plan shall include: a) the estimated decommissioning cost in current dollars; 
(b) how said estimate was determined; (c) the method of ensuring that funds will 
be available for decommissioning and restoration; and (d) the method that will be 
used to keep the decommissioning costs current. The Town Board will make 
arrangements to ensure the fund amount is adjusted annually based on a suitable 
index such as the "RS Means Heavy Construction Cost Data" index unless the 
wind developer supplies convincing evidence that market conditions have 
changed. 

4. The plan shall include provisions for financial security to secure completion of 
decommissioning (removal of non-functional towers and appurtenant facilities) 
and site restoration. The applicant, or successors, shall continuously maintain a 
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fund payable to the Town of Hammond, in a form approved by the Town 
Attomey, and in an amount to be determined by the Town Board for the period of 
the life of the facility. This fund shall be no less than 125% of the cost of full 
decommissioning (including salvage value) and restoration in the form of a cash 
deposit with the Town in the amount of 25% of such fund and the balance of such 
fund in the form of an irrevocable bond in form and content as approved by the 
Town Board. All decommissioning funding requirements shall be met prior to 
commencement of construction. 

5. The plan shall include written authorization from the permit holder and the 
owners of all Parcels within the project for the Town to access the Parcels and 
implement the decommissioning and site restoration plan, in the event the permit 
holder fails to implement the plan. The written authorization shall be in a form 
approved by the Town. 

6. Use of Decommissioning Fund 

a) Any non-functional or inoperative utility scale WECS, or any utility scale 
WECS for which the special use permit has been revoked, shall be 
removed from the site and the site restored in accordance with the 
approved decommissioning and site restoration within 180 days of the date 
on which the facility becomes non-functional or inoperative, as defined 
above, or of the revocation of the special use permit. 

b) I f removal of the WECS is required and the applicant, permittee, or 
successors fails to remove the WECS and restore the site in accordance 
with the approved decommissioning and site restoration plan, the 
permittee, by accepting the permit, authorizes the Town Board to contract 
for such removal and restoration and to pay for the removal and 
restoration from the posted decommissioning and site restoration fund. 

c) If the fund is not sufficient, the Town shall charge the permit holder for 
the costs over and above the amount of the fund. 

§18. Limitations on Approvals; Easements on Town Property 

A. Nothing in this Local Law shall be deemed to give any applicant the right to cut down 
surrounding trees and vegetation on any property to reduce turbulence and increase wind 
flow to the Wind Energy Facility. Nothing in this Local Law shall be deemed a guarantee 
against any future construction or Tovra approvals of future constmction that may in any 
way impact the wind flow to any Wind Energy Facility. It shall be the sole responsibility 
of the Facility operator or owner to acquire any necessary wind flow or turbulence 
easements, or rights to remove vegetation. 

B. Pursuant to the powers granted to the Town to manage its own property, the Town may 
enter into noise, setback, or wind flow easements on such terms as the Town Board 
deems appropriate, as long as said agreements are not otherwise prohibited by state or 
local law. 
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C. Notwithstanding anything to the contrary contained in this Local Law or any other local 
law, ordinance, rule or regulation of the Town of Hammond, Building Permits shall not 
be issued for new construction on the same parcel as a permitted WECS when the 
proposed construction is located at a distance of five times the height from of any WECS 
tower on the parcel unless the party requesting the permit has signed and recorded in the 
County Clerk's Office an easement in favor of the WECS and the Town of Hammond 
acknowledging and permitting such proximity. In addition, no property or lot upon 
which a WECS has been permitted shall be further subdivided in a manner that would 
result in a reduction of the setbacks required by this Local Law and/or as set forth in the 
permit, unless the party requesting the subdivision has signed and recorded an easement 
in the County Clerk's Office in favor of the Town of Hammond and the WECS owner 
acknowledging and consenting to such reduced setbacks. 

§19 Permit Revocation 

A. Testing fund. A Special Use Permit shall contain a requirement that the applicant fund 
periodic noise testing by a qualified independent third-party acoustical measurement 
consultant, which shall be included in the annual Operation Maintenance and Compliance 
report required under Section 17(G) of this Law, and may be required more frequently 
upon request of the Code Enforcement Officer in response to complaints by neighbors. 
The scope of the noise testing shall be to demonstrate compliance with the terms and 
conditions of the Special Use Permit and this Local Law and shall include an evaluation 
of any complaints received by the Town. A non-compliant WECS shall be shut down 
immediately if it exceeds any of the limhs in Section 17 of this local law. The applicant 
shall have 90 days after written notice from the Code Enforcement Officer, to cure any 
deficiency. An extension of the 90-day period may be considered by the Code 
Enforcement Officer, but the total period may not exceed 180 days. 

B. Operation. A WECS shall be maintained in operational condition at all times, subject to 
reasonable maintenance and repair outages. Operational condition includes meeting all 
noise requirements and other permit conditions. Should a WECS become inoperable, or 
should any part of the WECS be damaged, or should a WECS violate a permit condition, 
it shall be shut down immediately. The owner, or operator shall remedy the situation 
within 90 days after written notice from the Code Enforcement Officer. The applicant 
shall have 90 days after written notice from the Code Enforcement Officer, to cure any 
deficiency. An extension of the 90-day period may be considered by the Code 
Enforcement Officer, but the total period may not exceed 180 days. 

C. Notwithstanding any other abatement provision under this Local Law, and consistent 
with §16 and §33, if the WECS is not repaired or made operational or brought into 
permit compliance after said notice, the Town may, after a public meeting at which the 
operator or owner shall be given opportunity to be heard and present evidence, including 
a plan to come into compliance, (1) order either remedial action within a particular 
timeframe, or (2) order revocation of the Wind Energy Permit for the WECS and require 
the removal of the WECS within 90 days. If the WECS is not removed, the Variance and 
Project Oversight Board (VPOB) shall have the right to use the security posted as part of 
the Decommission Plan to remove the WECS. 
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Article III 
Wind Measurement Towers 

§20. Wind Site Assessment 

The Town Board acknowledges that prior to construction of a Wind Energy Facility, an 
assessment is typically needed to determine local wind speeds and the feasibility of using 
particular sites. Installation of Wind Measurement Towers, also known as anemometer ("Met") 
towers, shall be permitted as Special Uses, but shall be limited to those areas delineated as Wind 
Overlay Districts. 

§21. Applications for Wind Measurement Towers 

A. An application for a Wind Measurement Tower shall include: 

1. Name, address, telephone number of the applicant. If the applicant is represented 
by an agent, the application shall include the name, address and telephone number 
of the agent as well as an original signature of the applicant authorizing the 
representation. 

2. Name, address, telephone number of the property owner. If the property owner is 
not the applicant, the application shall include a letter or other written permission 
signed by the property owner (i) confirming that the property owner is familiar 
with the proposed applications and (ii) authorizing the submission of the 
application. 

3. Address of each proposed tower Site, including Tax Map section, block and lot 
number. 

4. Site plan. 

5. Decommissioning Plan, including a security bond or cash for removal. 

§22. Standards for Wind Measurement Towers 

A. The distance between a Wind Measurement Tower and the property line shall be at least 
1.5 times the Total Height of the tower. Sites can include more than one piece of property 
and the requirement shall apply to the combined properties. Exceptions for neighboring 
property are also allowed with the consent of those property owners. 

B. Special Use Permits for Wind Measurement Towers may be issued for a period of up to 
twenty-six (26) months. Permits may be renewed if the Facility complies with the 
conditions of the Special Use Permit. 
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C. Anchor points for any guy wires for a Wind Measurement Tower shall be located within 
the property that the system is located on and not on or across any aboveground electric 
transmission or distribution lines. The point of attachment for the guy wires shall be 
sheathed in bright orange or yellow covering from original grade at the ground level to 
eight feet above the ground. 

D. The New York State Department of Agriculture and Markets guidelines for agricultural 
mitigation for wind farm projects shall be adhered to both inside and outside of 
agricultural districts. 

§23. Application Review Process for Wind Measurement Towers 

A. Applicants may request a pre-application meeting with the Town Plaiming Board, or with 
any consultants retained by the Planning Board for application review. Meetings with the 
Planning Board shall be conducted in accordance with the Open Meetings Law. 

B. Six copies of the application shall be submitted to the Town Clerk. Copies will also be 
available electronically within five days of submission. Payment of all application fees shall 
be made at the time of application submission. If any variances are requested, variance 
application fees shall be paid at the time of the receipt of the application. 

C. Town staff or Town-designated consultants shall, within 30 days of receipt, or such 
longer time if agreed to by the applicant, determine if all information required under this 
Article is included in the application. Unless the Planning Board waives any application 
requirement, no application shall be considered until deemed complete. 

D. I f the application is deemed incomplete, the Planning Board shall provide the applicant 
with a written statement listing the missing information. No refund of application fees 
shall be made, but no additional fees shall be required upon submittal of the additional 
information unless the number of Wind Measurement Towers proposed is increased. 

E. Upon submission of a complete application, including the grant of any application waiver by 
the P I anning Board, the Town Clerk shall transmit the application to the Planning Board and 
a copy to the Town Board. 

F. The Planning Board shall hold at least one public hearing on the application. Notice shall 
be given by first class mail to property owners within 1,250 feet of each proposed Wind 
Measurement Tower and published in the Tovra's official newspaper, no less than ten nor 
more than twenty days before any hearing, but, where any hearing is adjoumed by the 
Planning Board to hear additional comments, no fiirther publication or mailing shall be 
required. The applicant shall prepare and mail the Notice of Public Hearing prepared by 
the Planning Board, and shall submit an affidavit of service. The assessment roll of the 
Town shall be used to determine mailing addresses. 

G. The public hearing may be combined with public hearings on any Environmental Impact 
Statement. 
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H. Notice of the project shall also be given, when applicable, to (1) the St. Lawrence County 
Planning Board, if required by General Municipal Law §239-1 and 239-m, and (2) to 
adjoining Towns under Town Law §264. 

I . SEQRA review. Applications for Wind Measurement Towers are deemed unlisted 
projects under SEQRA. The Planning Board may conduct its SEQRA review in 
conjunction with other agencies, in which case the records of review by said communities 
shall be part of the record of the Planning Board's proceedings. The Planning Board may 
require an escrow agreement for the engineering and legal review of the applications and 
any environmental impact statements before commencing its review. 

J. Upon receipt of the report of the recommendation of the County Planning Board 
(where applicable), the holding of the public hearing, and the completion of the 
SEQRA process, the Planning Board may approve, approve with conditions, or deny 
the applications, in accordance with the standards in this Article. 

Article IV 
Small Wind Energy Conversion Systems 

§24. Purpose and Intent 

The purpose of this Article is to provide standards for Small Wind Energy Conversion Systems 
designed for on-site home, farm, and small commercial use, and that are used to generate power 
for individual sustainability or reduce on-site consumption of utility power. The intent of this 
Article is to encourage the development of small wind energy systems and to protect the public 
health, safety, and community welfare. 

§25. Permitted Areas. 

Small Wind Energy Conversion Systems (Small WECS) may be permitted anywhere within the 
Town of Hammond upon issuance of a Special Use Permit. 

§26. Applications and Application Review Process. 

A. Applications for Small WECS special use permits shall include the following: 

1. Name, address, telephone number of the applicant. If the applicant vdll be represented 
by an agent, the name, address and telephone number of the agent as well as an original 
signature of the applicant authorizing the agent to represent the applicant. 

2. Name, address, telephone number of the property owner. If the property owner is 
not the applicant, the application shall include a letter or other written permission 
signed by the property owner (i) confirming that the property owner is familiar 
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with the proposed application and (ii) authorizing the submission of the 
application. 

3. Address of each proposed tower Site, including Tax Map section, block and lot 
number. 

4. Site plan of each tower site, including but not limited to showing the location of 
the tower in relation to other stmctures and lot lines, topography of the site, 
location of trees and other landscape elements. 

5. Ownership and land use information within a 1,250-foot radius of the location 
proposed for each tower. 

6. Evidence that the proposed tower height does not exceed the height recommended 
by the manufacture or distributor of the system. 

7. A line drawing of the electrical components of the system in -sufficient detail to 
allow for a determination that the manner of installation conforms to the Electric 
Code. 

8. Sufficient information demonstrating that the system will be used primarily to 
reduce on-site consumption of electricity. 

9. Written evidence that the electric utility service provider that serves the proposed 
Site has been informed of the applicant's intent to install an interconnected 
customer-ovmed electricity generator, unless the applicant does not plan to 
connect the system to the electricity grid, and so states so in the application. 

10. A visual analysis of the Small WECS as installed, which may include a 
computerized photographic simulation, demonstrating the visual impacts from 
nearby strategic vantage points. The visual analysis shall also indicate the color 
treatment of the system's components and any visual screening incorporated into 
the project that is intended to lessen the system's visual prominence. 

§27. Application Review Process 

1. Applicants may request a pre-application meeting with the Town Planning Board, 
or with any consultants retained by the Planning Board for application review. 
Meetings with the Planning Board shall be conducted in accordance with the 
Open Meetings Law. 

2. Six copies of the application shall be submitted to the Town Clerk. Payment of all 
application fees shall be made at the time of application submission. If any variances 
are requested, variance application fees shall be paid at the time of the receipt of the 
application. 
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3. Town staff or Town-designated consultants shall, within 30 days of receipt, or 
such longer time if agreed to by the applicant, determine if all information 
required under this Article is included in the application. Unless the Planning 
Board waives any application requirement, no application shall be considered 
until deemed complete. 

4. If the application is deemed incomplete, the Planning Board or its designated 
reviewer shall provide the applicant with a written statement listing the missing 
information. No refund of application fees shall be made, but no additional fees 
shall be required upon submittal of the additional information unless the number 
of Small WECSs proposed is increased. 

5. Upon submission of a complete application, including the grant of any application 
waiver by the Planning Board, the Town Clerk shall transmit the application to 
the Planning Board. 

6. The Planning Board shall hold at least one public hearing on the application. 
Notice shall be given by first class mail to property owners within 1,250 feet of 
each proposed Small WECS and published in the Town's official newspaper, no 
less than ten nor more than twenty days before any hearing, but, where any 
hearing is adjoumed by the Planning Board to hear additional comments, no 
fiirther publication or mailing shall be required. The applicant shall prepare and 
mail the Notice of Public Hearing prepared by the Planning Board, and shall 
submit an affidavit of service. The assessment roll of the Town shall be used to 
determine mailing addresses. 

7. The public hearing may be combined with public hearings on any Environmental 
Impact Statement or requested variances. 

8. Notice of the project shall also be given, when applicable, to (I) the St. Lawrence 
County Planning Board, if required by General Municipal Law §239-1 and 239-
m, and (2) to adjoining Towns under Town Law §264. 

9. SEQRA review. Applications for small WECS are deemed unlisted projects under 
SEQRA. The Planning Board may conduct its SEQRA review in conjunction with 
other agencies, in which case the records of review by said communities shall be 
part of the record of the Planning Board's proceedings. The Planning Board may 
require an escrow agreement for the engineering and legal review of the 
applications and any environmental impact statements before commencing its 
review. 

10. Upon receipt of the report of the recommendation of the County Plarming 
Board (where applicable), the holding of the public hearing, and the 
completion of the SEQRA process, the Planning Board may approve, approve 
with conditions, or deny the applications, in accordance with the standards in 
this Article. 
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§28. Development Standards for Small WECS. 

All Small Wind Energy Systems shall comply with the following standards. Additionally, such 
systems shall also comply with all the requirements established by other sections of this Article 
that are not in conflict with the requirements contained in this section. 

A. Small WECS may be used to generate on-Site power or to reduce the on-Site 
consumption of electricity. 

B. Notice of an application for installation of a small wind energy system shall provide to 
property owners within 1000 feet of the property line on which the system is to be 
located. 

C. Tower height of not more than 140 feet shall be allowed on parcels up to five acres. For 
property sizes of five acres or more, there is no limitation on tower height, except as 
imposed by the FAA regulation, provided that the application includes evidence that the 
proposed height does not exceed the height recommended by the manufacturer or 
distributor of the system. 

D. All parts of the system and its tower, including guy-wire anchors shall be located on the 
WECS parcel, and shall be more than 10 feet from the closest part of the WECS property 
boundary. Additionally, the outer and innermost guy-wires shall be marked and clearly 
visible to a height from the ground level to eight feet above the guy-wire anchors. All 
small WECS shall be set back from the site boundary a distance equal to one and one-half 
the height of the Tower measured from the center of the WECS. 

E. The system's towers and blades shall be painted a non-reflective, unobtrusive color that 
blends the system and its components into the surrounding landscape to the greatest 
extent possible and incorporate non-reflective surfaces to minimize and visible 
dismption. 

F. Exterior lighting on any stmcture associated with the system shall not be allowed except 
that which is specifically required by the Federal Aviation Administration. 

G. All on-site electrical wires associated with the system shall be installed underground 
except for "tie- ins" to a public utility company and public utility company transmission 
poles, towers and lines. This standard may be modified by the Town if the project terrain 
is determined to be unsuitable due to reasons of excessive grading, biological impacts, or 
similar factors. 

H. Decibel levels for the system shall not exceed the limits in Table 1 of section §18 when 
measured at the nearest point of any residential property.̂  For purposes of this clause, 
residential property shall include property that contains one or more existing residences 
and/or a building permit has been issued for a residence on said property, and/or said 
property is zoned for residential use. 
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I . The system shall be operated such that no disruptive electromagnetic interference is 
caused. If it has been demonstrated that a system is causing harmfiil interference, the 
system operator shall promptly mitigate the damage or cease operation of the system. 

J. The system shall be operated such that no damage is caused by stray voltage. If it has 
been demonstrated that a system is causing stray voltage, the system operator shall 
promptly mitigate the damage or cease operation of the system. 

K. The system shall comply with all applicable Federal Aviation Administration 
requirements, including Part 77 of Titie 14 of the Code of Federal Aviation 
Administration Regulations regarding installation close to airports. 

L. At least one sign shall be posted on the tower at a height of five feet waming of electrical 
shock or high voltage and harm from revolving machinery. No brand names, logo, or 
advertising shall be placed or painted on the tower, rotor, generator, or tail vane where it 
would be visible from the ground, except that a system or tower manufacturer's logo may 
be displayed on a system generator housing in an unobtrusive manner. 

M. All small wind energy system tower stmctures shall be designed and constmcted to comply with 
pertinent provisions of the Uniform Building Code and National Electric Code. 

N. All small wind energy system shall be equipped with manual and automatic over-speed 
controls. The conformance of rotor and over-speed control design and fabrication with 
good engineering practices shall be certified by the manufacturer. 

0. Towers shall be constmcted to provide one ofthe following means of access control, or 
other appropriate method of access: 

1. Tower-climbing apparatus located no closer than 12 feet from the ground. 

2. A locked anti-climb device installed on the tower. 

§29. Variances for Small WECS. 

The Planning Board is hereby granted the power to vary or modify the strict application of the 
requirements contained in this Article as they relate to area or dimensions upon the application of 
the criteria hereafter listed. 

A. Upon specific request from the applicant, the Planning Board shall have the power to 
grant an area variance after taking into consideration the benefit to the applicant if the 
variance is granted as weighed against the detriment to the health, safety and welfare 
of the neighborhood or community by such grant. In making such determination, the 
Planning Board shall consider: 

1. Whether an undesirable change would be produced in the character of the 
neighborhood or the granting of the area variance would create a detriment to 
nearby properties. 
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2. Whether the benefit sought by the applicant can be achieved by some method 
feasible for the applicant to pursue other than an area variance. 

3. Whether the requested area variance is substantial. 

4. Whether the proposed variance will have an adverse effect or impact on the 
physical or environmental conditions in the neighborhood or district. 

5. Whether the alleged difficulty was self-created, which consideration be 
relevant to the decision of the Planning Board, but shall not necessarily 
preclude the granting of the area variance. 

B. The Planning Board, in granting an area variance, shall grant the minimum variance that 
it shall be necessary and adequate and at the same time preserve and protect the 
character of the neighborhood and the health, safety and welfare of the community. 

C. The Planning Board shall, in granting an area variance, have the authority to impose such 
reasonable conditions and restrictions as are directly related to and incidental to the 
proposed use of the property, and shall be imposed for the purpose of minimizing any 
adverse impact such variance may have on the neighborhood or community. 

D. All variances shall be considered as part of the overall permit review conducted by the 
Planning Board in connection with the application. 

§30. Abandonment of Use 

A. Small WECS, which is not used for twelve (12) successive months, shall be deemed 
abandoned and shall be dismantled and removed from the property at the expense of the 
property owner. Failure to abide by and faithfully comply with this section or with all 
conditions that may be attached to the granting of any permit shall constitute grounds for 
the revocation of the permit by the Town of Hammond. If not removed within 180-days 
from revocation, the town shall have the right to remove the small WECS at the owners 
expense. 

B. All Small WECS shall be maintained in good condition and in accordance with all 
requirements of this section. 

Article V 
Miscellaneous 

§31. Fees 

A. Non-refundable Application Fees for WECS, Wind Measurement Towers, and Small 
WECS shall be established by the Town Board and reviewed on an annual basis. 
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1. WECS Special Use Permit: $ 1,000.00 per megawatt of rated maximum capacity 

2. Wind Measurement Towers: $500.00 per tower. 

3. Small WECS: $150.00 per Small WECS 

4. Wind Measurement Tower Special Use Permit renewals: $50.00 per Wind 
Measurement Tower per year. 

B. Reimbursement of Expenses Related to WECS Project: The Town Board of the Town of 
Hammond has determined that the review of building and electrical permits for WECS 
requires specific expertise for those facilities. Accordingly, for such facilities (WECS), an 
administrative fee of $500.00 per permit request shall be charged for administrative costs, 
plus the amount charged to the Town by the outside consultant hired by the Town to review 
the plans and inspect the work. The Town and the applicant will enter into an agreement for 
an inspection and/or certification procedure for these unique facilities, and the applicant will 
be required to deposit the sum of $100,000.00 in an escrow account with the Town which 
the Town may use to pay for any expenses it incurs related to this project. The Variance and 
Project Oversight Board (VPOB) will manage this account. If the escrow account balance 
falls below $10,000.00, the applicant will agree to immediately remit the amount of 
$25,000.00 to be placed in the escrow account. 

C. Nothing in this Local Law shall be read as limiting the ability of the Town to enter into 
Host Community agreements with any applicant to compensate the town for expenses or 
impacts on the community. The Town shall require any applicant to enter into an escrow 
agreement to pay the engineering and legal costs of any application review, including the 
review required by SEQRA. 

D. The Town Board may amend these fees, by resolution, after a properly noticed public 
hearing. 

§32. Project Management and Oversight 

A. Upon approval by the Planning Board of a WECS Special Use Permit application, 
and as a condition to the issuance of a WECS Special Use Permit, the applicant 
shall designate a field representative and site manager who will be responsible for 
overseeing compliance with the conditions of the Permit. Such representative and 
site manager shall be in place for as long as the WECS is in place and will interact 
directly with the Variance and Project Oversight Board (VPOB), the project monitor 
hired by the town and the designated engineering firm representative. This person will 
have the authority to make management and technical decisions as situations demand. 
The applicant shall provide and update, at all times, the names, addresses, daytime 
telephone numbers and emergency telephone numbers of field representative and 
site manager to the VPOB. The applicant shall also provide contact information for 
all entities providing operation, maintenance and monitoring services. 
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B. The VPOB will make the telephone numbers of the field representative or site manager 
available to local residents and officials upon request. 

C. As a condition to the issuance of a WECS Special Use Permit, the services of an 
independent engineering firm and an independent full-time on-site monitor shall be 
retained by the Town of Hammond during the constmction phase of the WECS project. 
The applicant shall assume all costs associated with the hiring and managing of these two 
positions who will report directly to the VPOB. 

D. The engineering firm shall have prior experience in commercial wind development, 
constmction, and operation. Documentation and references will be required. 

E. The engineering firm will oversee all aspects of constmction and will be included in all 
design, construction, and planning meetings and shall be provided with all technical 
informiation, specification and drawings. A representative of the engineering firm shall be 
on-site at all times during the construction phase. 

F. The engineering firm duties shall include code enforcement and project specification 
compliance and they will be responsible for confirming that all project specifications are 
implemented. The firm's representative and the independent monitor will have the 
authority to issue a "stop work order" for issues including but not limited to: (a) safety, 
(b) developer compliance issues, and (c) insufficient project documentation. 

G. The applicant shall file daily, weekly and monthly construction plans and will follow the 
planned work schedule as much as possible. When daily, weekly, or monthly schedules 
are not completed as planned, updated schedules shall be developed and given to the 
VPOB monitor and the engineering firm representative. 

H. Any design changes during construction must be pre-approved by the engineering firm 
and the VPOB. The applicant shall provide the VPOB and the engineering firm 
representative with "As Buih" Drawings within (1) one week of completion of each 
portion of the construction phase or as requested by the VPOB monitor or engineering 
firm representative. 

I. All up-grades or changes to the WECS project, as permitted, shall be reviewed and 
approved by the engineering firm and the VPOB monitor prior to the implementation of 
such upgrades or changes. 

J. A maintenance plan shall be developed by the applicant and approved by the engineering 
firm representative and the VPOB monitor prior to turbine start-up. The plan will include, 
but not be limited to: 

a. List of all item requiring regular maintenance. 

b. Duration of accumulated time between scheduled maintenance. 

c. Work to be completed during the maintenance operation. 
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d. Person responsible for the maintenance. 

e. Process applicant uses to ensure maintenance is carried out appropriately. 

K. All performance data routinely monitored during turbine operation shall be made 
available to the engineering firm representative and the VPOB monitor. Data shall 
include but not limited to: 

a. Vibration levels. 

b. Noise levels. 

c. Rotational Speeds. 

d. Kilowatt hours of production. 

L. Performance of an individual turbine or group of turbines shall be reported to the VPOB 
and/or Town Board, upon request, within 24 hours. 

M. All maintenance reports shall be filed with the VPOB weekly. 

N. All information provided to the Tovra shall be made part of the public record. 

O. In the event of an accident, the town engineering firm, the VPOB monitor and the 
(VPOB) shall have the authority to shut down all of the affected turbines. Turbines will 
not be placed back in service until a though investigation has taken place, a cause has 
been determined and steps have been taken to ensure the problem will not reoccur. 

§33: Complaint Resolution Process 

A. Any property owner or resident within the Tovra of Hammond may register a complaint 
with the Variance Project Oversight Board (VPOB) that a Wind Energy Facility is being 
operated in violation of the permit issued pursuant to this law, or otherwise in violation of 
the criteria set forth in this law. Such complaints may include, but will not be limited to: 
excessive noise, flicker or shadow affect, change in water quantity or quality, loss of or 
diminished telephone, television, or radio reception, interference with a medical device, 
or the new presence of radon gas. The VPOB shall investigate the complaint as provided 
in this section and, where necessary, may engage the services of an expert to assist in 
such investigation and provide a report to the VPOB. The cost for such expert services 
shall be paid from the Escrow Account established by an applicant for a Wind Energy 
Facility as provided in this law. In the event that the VPOB determines that the 
complaint is valid, and that the Wind Energy Facility is being operated in violation of its 
permit or otherwise in violation of the criteria as set forth in this law, the VPOB shall 
issue an Order to Remedy to the owner and/or operator of the Wind Energy Facility, 
which Order to Remedy shall specify the actions required to be taken by the 
owner/operator of the Wind Energy Facility in order to cure the violation, and the time 
period within such action must be taken. 
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B. In the event that the owner/operator of the Wind Energy Facility fails to comply with 
such Order to Remedy, the VPOB shall report such failure to the Town Board with a 
recommendation that the Town Board proceed with the enforcement provisions contained 
in Section 34 of this law, or where appropriate permit revocation pursuant to the 
provisions of Section 19. 

C. If the VPOB determines that the Facility is not being operated in violation of the permit 
issued under this law or otherwise in violation of the criteria set forth in this law, the 
VPOB shall set forth its findings which shall be filed with the Town. Clerk and forwarded 
by registered mail to the complaining party. The complaining party shall have a right to 
challenge such determination in a proceeding commenced pursuant to the provisions of 
Article 78 of the Civil Practice Law and Rules. 

D. The following criteria/process shall apply to the specific areas of complaints as identified 
below, and where the complaint falls outside of these specific areas, the VPOB shall 
investigate and engage the services of experts as it deems necessary to its investigation: 

(1) Shadow flicker: Upon the receipt of a written complaint of disturbance due to 
shadow flicker filed by a Non-Participant together with a video thereof 
identifying the particular WECS(s) by number within the Wind Energy 
Facility, the VPOB shall notify the owner/operator of the Facility that such 
complaint has been received, and that the VPOB shall meet at a date and time 
certain to review the complaint. The owner/operator of the Facility may 
present evidence to the VPOB to contradict the evidence presented by the 
complaining party. The VPOB shall meet at the date and time stated in the 
notice to review the complaint and the evidence provided therewith, together 
with any evidence provided by the owner/operator of the Facility, and shall 
make a determination as to the validity of the complaint. In the event the 
VPOB determines that the complaint is valid, it will notify the owner/operator 
of the Facility and order that the disturbance be mitigated within 48 hours. 
Mitigation may be accomplished by ceasing operation of the identified WECS 
during peak flicker hours or in another manner acceptable to the VPOB as 
proposed by the owner/operator of the Facility. In the event that the 
owner/operator of the Facility fails to provide the required mitigation as 
indicated in the order issued by the VPOB, the VPOB shall render a written 
report to the Town Board and filed with the Town Clerk with the 
recommendation that the Town Board commence enforcement proceedings 
pursuant to Section 34 of the law. 

(2) Setbacks: Upon receipt of a written complaint filed by a Non-Participant that 
a setback requirement imposed under the provisions of this law, or specified 
in the permit issued pursuant to this law has been violated, the VPOB shall 
cause such complaint to be investigated and shall meet to review the results of 
such investigation. In the event a setback violation is confirmed, the VPOB 
shall notify the owner/operator ofthe Facility in writing by personal service or 
registered mail of such violation. The notification shall include an order to 
remedy which shall set forth the particular method by which such violation 
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may be cured and the time period within which the same shall be completed. 
Failure to comply with the Order to Remedy may result in enforcement 
pursuant to Section 34 of this law or the revocation of the permit under 
Section 19, or to both such enforcement and revocation. 

(3) Noise/sleep interference: Upon receipt of a written complaint filed by a Non-
Participant that a noise disturbance in violation of the provisions of this law 
and/or the permit issued thereunder is occurring, together with a recorded time 
noise log of the specific WECS alleged to be in violation, the VPOB shall 
retain an independent acoustic investigator to investigate the complaint. The 
fees for such services shall be paid from the Escrow Account established 
pursuant to the provisions of this law. Copies of the acoustical investigation 
report shall be supplied to the complaining party, the owner/operator of the 
Facility, and the VPOB. The VPOB shall meet to review the results of the 
investigation, and in the event that the investigation confirms a violation of 
the noise requirements, the VPOB shall issue an Order to Remedy which shall 
require the WECS causing the noise violation to be shut down during normal 
sleeping hours as established in this local law. Failure to comply with the 
Order to Remedy may result in enforcement pursuant to Section 34 of this law 
or the revocation of the permit under Section 19, or to both such enforcement 
and revocation. 

(4) Electromagnetic-stray voltage: Upon receipt of a written complaint from a 
Town of Hammond resident of electromagnetic interference of stray voltage, 
the VPOB shall retain the services of an electrical engineer to conduct a stray 
voltage or electromagnetic interference investigation with the cost of such 
services to be paid from the escrow fund established pursuant to this law. The 
VPOB shall meet to review the results of the investigation and, in the event 
that the complaint is determined to be valid, the VPOB shall issue an Order to 
Remedy to the owner/operator of the Facility with a period of one (1) week to 
cure the violation. Failure to comply with the Order to Remedy may result in 
enforcement pursuant to Section 34 of this law or the revocation of the permit 
under Section 19, or to both such enforcement and revocation. 

(5) Contamination of aquifers, ground water, or wells: Upon receipt of a 
complaint, written or oral, from a resident of the Town of Hammond that an 
aquifer, ground water, or well water has been disturbed by the Wind Energy 
Facility, the VPOB shall immediately notify the ovraer/operator of the Facility 
that such complaint has been received, and the owner/operator shall have 24 
hours from receipt of such notice to verify whether the complaint is due to 
development impact from the Facility. If the owner/operator of the Facility 
determines that the disturbance is not related to the development and notifies 
the VPOB thereof, the VPOB may engage the services of a professional 
engineer to conduct appropriate and necessary tests and render a report to the 
VPOB as to the causation of the disturbance. The expense for such services 
shall be paid from the escrow account established pursuant to this law. If the 
report establishes that the development is the cause of such impact, the VPOB 
may order the owner/operator of the Facility to provide potable water to the 
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affected residents and to file with the VPOB an action report of the proposed 
resolution of the disturbance. In the event of verification of toxic 
contamination to a well, ground water or aquifer, the owner/operator of the 
Facility and/or the VPOB shall notify the New York State Department of 
Conservation. In the event the incident falls under the jurisdiction of the NYS 
DEC, the Town shall defer to the NYS DEC for remediation/action in 
connection therewith. In the event the incident is not within the jurisdiction of 
the NYS DEC, but disturbance or contamination is found, the owner/operator 
of the Facility shall have five (5) days from receipt of such findings to correct 
the disturbance/contamination in a manner satisfactory to the VPOB. Failure 
to comply with an order of the VPOB issued hereunder shall subject the 
owner/operator of the Facility to the enforcement provisions of Section 34 of 
this law or to permit revocation pursuant to Section 19, or to both such 
enforcement and revocation. 

§34. Enforcement; Penalties and remedies for violations. 

A. The Town Board shall appoint such Town staff or outside consultants as it may from time 
to time determine are necessary to enforce this Local Law. 

B. Any person owning, controlling or managing any building, structure or land who shall 
undertake a Wind Energy Facility in violation of this Local Law or, operates such 
facility in noncompliance with the terms and conditions of any permit issued pursuant to 
this Local Law, or any order of the VPOB, and any person who shall assist in so doing, 
shall be guilty of an offense and subject to a fine of not more than $1,000.00 or to 
imprisonment for a period of not more than 6 months, or to both such fine and 
imprisonment. Every such person shall be deemed guilty of a separate offense for each 
week such violation shall continue, and in the event such violation involves the failure to 
comply with operational restrictions imposed under this Law or pursuant to any permit 
or approval issued hereunder such as, but not limited to, noise levels or setback 
requirements, each WECS within the Wind Energy Facility that is in violation of such 
restriction shall constitute a separate and distinct offense for each such restriction 
violated. In addition to the criminal penalties imposed hereunder, the Town may 
institute a civil proceeding to collect civil penalties in the amount of $1,000.00 for each 
violation, and each week said violation continues shall be deemed a separate violation 
and/or for injunctive relief in connection with such violation. 

C. Special Proceeding: The designated enforcement officer may, with the consent of the 
Town Board, institute an action or proceeding available at law to prevent, correct or abate 
any unlawful constmction, erection, structural alteration, reconstmction, modification 
and/or use of a Wind Energy Facility, Small Wind Energy Facility, or Wind 
Measurement Tower in the Town. This shall be in addition to other remedies and 
penalties herein provided or available at law. 

D. In case of any violation or threatened violation of any ofthe provisions of this local law, 
including the terms and conditions imposed by any permit issued pursuant to this local 
law, in addition to other remedies and penalties herein provided, the Town may institute 
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any appropriate action or proceeding to prevent such unlawful erection, structural 
alteration, reconstmction, moving and/or use, and to restrain, correct or abate such 
violation, to prevent the illegal act. 

§35: Severability 

Should any provision of this Local Law be declared by the courts to be unconstitutional or 
invalid, such decision shall not affect the validity of this Local Law as a whole or any part. 

§36: Effective Date 

This Local Law shall be effective upon its filing with the Secretary of State in accordance with 
the Municipal Home Rule Law. 

§37: Repealer 

Local Law No. I of the Year 2009, Wind Energy Facilities, shall be repealed in its entirety and 
replaced with this local law as of the effective date of this law. 
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Appendix A 

New York State Department of Agriculture and Markets Guidelines for 
Agricultural Mitigation for Wind Power Projects 

• The most recent approved version of these guidelines shall apply where stated in this 
local law. 

• As of April 30 , 2008, the latest guidelines as listed below are found at: 
http://www.agmkt.state.nv.us/AP/agservices/constmctWind.html 

Guidelines for 
Agricultural Mitigation for Wind Power Projects 

The following guidelines shall apply to construction areas for wind power construction projects impacting agricultural land. The project sponsor shall coordinate 
with the New York State Department of Agriculture and Markets (Ag. and Markets) to develop an appropriate schedule for inspections to assure that the goals of 
these guidelines are being met. The project sponsor shall hire an Environmental Monitor to oversee the construction and restoration in agricultural fields. 

Siting Goals 

Minimize impacts to normal farming operations by locating structures along field edges and in nonagricultural areas where possible. 

Avoid dividing larger fields into smaller fields, which are more difficult to farm, by locating access roads along the edge of agricultural fields (hedgerows and field 
boundaries) and in nonagricultural areas where possible. 

Locate access roads, which cross agricultural fields, along ridge tops and following field contours, where possible, to eliminate the need for cut and fill and reduce 
the risk of creating drainage problems. 

The permanent width of access roads in agricultural fields should be no more than 16 feet to minimize the loss of agricultural land. 

All existing drainage and erosion control structures such as diversions, ditches, and tile lines shall be avoided or appropriate measures taken to maintain the 
design and effectiveness of the existing structures. Any structures disturbed during construction shall be repaired to as close to original condition as possible, as 
soon as possible, unless such structures are to be eliminated based on a new design. 

Construction Reguirements 

The surface of access roads constructed through agricultural fields shall be level with the adjacent field surface. 

Culverts and waterbars shall be installed to maintain natural drainage patterns. 

All topsoil must be stripped from agricultural areas used for vehicle and equipment traffic and parking. All vehicle and equipment traffic and parking shall be limited 
to the access road and/or designated work areas such as tower sites and laydown areas. No vehicles or equipment will be allowed outside the work area without 
prior approval from the landowner and, when applicable, the Environmental Monitor. 

Topsoil from work areas (tower sites, parking areas, "open-cut" electric cable trenches, along access roads) shall be stockpiled separate from other excavated 
material (rock and/or subsoil). At least 50 feet of temporary workspace is needed along "open-cut" electric cable trenches for proper topsoil segregation. All 
topsoil will be stockpiled immediately adjacent to the area where stripped/removed and shall be used for restoration on that particular site. Topsoil stockpile areas 
shall be clearly designated in the field and on the on-site "working set" of construction drawings. 

Electric interconnect cables and transmission lines installed above ground can create long term interference with agricultural land use. As a result, interconnect 
cables shall be buried in agricultural fields wherever practicable. Interconnect cables and transmission lines installed above ground should be located outside field 
boundaries wherever possible. When above ground cables and transmission lines must cross farmland, the project sponsor shall minimize agricultural impacts by 
using taller structures that provide longer spanning distances and shall locate poles on field edges to the greatest extent practicable. The line location and pole 
placements shall be reviewed with the Department and the Environmental Monitor prior to final design. 

In cropland, hayland and improved pasture a minimum depth of forty-eight inches of cover will be required for all buried electric cables. In unimproved grazing 
areas and land permanently devoted to pasture, a minimum depth of thirty-six inches of cover will be required. In areas where the depth of soil over bedrock 
ranges from zero to forty-eight inches, the electric cables shall be buried entirely below the top of the bedrock or at the depth specified for the particular land use 
whichever is less. At no time will the depth of cover be less than twenty-four inches below the soil surt̂ ace. 

All excess subsoil and rock shall be removed from the site. On site disposal of such material may be allowed if approved by the landowner and the Environmental 
Monitor, with appropriate consideration given to any possible agricultural or environmental impacts.* 

In pasture areas, work areas will be fenced to prevent livestock access, consistent with landowner agreements. 
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All pieces of wire, bolts, and other unused metal objects will be picked up and properly disposed of as soon as practical after the unloading and packing of turbine 
components so that these objects will not be mixed with any topsoil.* 

Excess concrete will not be buried or left on the surface in active agricultural areas. Concrete trucks will be washed outside of active agricultural areas.* 

(*Any permits necessary for disposal under local, State and/or federal laws and regulations must be obtained by the contractor, with the cooperation of the 
landowner when requirejd.) 

Restoration Reguirements 

Following construction, all disturbed agricultural areas will be decompacted to a depth of 18 inches with a deep ripper or heavy-duty chisel plow. In areas where 
the topsoil was stripped, soil decompaction shall be conducted prior to topsoil replacement. Following decompaction, all rocks 4 inches and larger in size will be 
removed from the surface of the subsoil pnor to replacement of the topsoil. The topsoil will be replaced to original depth and the original contours will be 
reestablished where possible. All rocks 4 inches and larger shall be removed from the surface of the topsoil. Subsoil decompaction and topsoil replacement 
should be avoided after October 1, unless approved on a site-specific basis by the landowner in consultation with Ag. and Markets. Ail parties involved should be 
cognizant that areas restored after October 1st may not obtain sufficient growth to prevent erosion over the winter months. If areas are to be restored after 
October 1st, necessary provision should be made to restore any eroded areas in the springtime, to establish proper growth. 

All access roads will be regraded to allow for farm equipment crossing and to restore original surface drainage patterns, or other drainage pattern incorporated into 
the design. 

All restored agricultural areas shall be seeded with the seed mix specified by the landowner, in order to maintain consistency with the surrounding areas. 

All surface or subsurface drainage structures damaged during construction shall be repaired to as close to preconstruction conditions as possible, unless said 
structures are to be removed as part of the project design. 

Following restoration, all construction debris will be removed from the site. 

Two Year Monitoring and Remediation 

The Project Sponsor will provide a monitoring and remediation period of no less than two years immediately following the completion of initial restoration. The two 
year period allows for the effects of climatic cycles such as frost action, precipitation and growing seasons to occur, from which various monitoring determinations 
can be made. The monitonng and remediation phase will be used to identify any remaining agncultural impacts associated with construction that are in need of 
mitigation and to implement the follow-up restoration. 

General conditions to be monitored include topsoil thickness, relative content of rock and large stones, trench settling, crop production, drainage and repair of 
severed fences, etc. Impacts will be identified by the Environmental Monitor through on site monitoring of all agricultural areas impacted by construction and 
through contact with respective farmland operators and the Department of Agriculture and Markets. 

Topsoil deficiency and trench settling shall be mitigated with imported topsoil that is consistent with the quality of topsoil on the affected site. Excessive amounts of 
rock and oversized stone material will be determined by a visual inspection of disturbed areas as compared to portions ofthe same field located outside the 
construction area. All excess rocks and large stones will be removed and disposed of by the Project Sponsor. 

When the subsequent crop productivity within affected areas is less than that of the adjacent unaffected agricultural land, the Project Sponsor as well as other 
appropriate parties, will help to detennine the appropriate rehabilitation measures to be implemented. Because conditions which require remediation may not be 
noticeable at or shortly after the completion of construction, the signing of a release form prior to the end ofthe remediation period will not obviate the Project 
Sponsor's responsibi ity to fully redress all project impacts. 

Subsoil compaction shall be tested using an appropriate soil penetrometer or other soil compaction measuring device. Compaction tests will be made for each soil 
type identified on the affected agricultural fields. The subsoil compaction test results within the affected area will be compared with those of the adjacent 
unaffected portion of the farm field/soil unit. Where representative subsoil density of the affected area exceeds the representative subsoil density ofthe unaffected 
areas, additional shattering ofthe soil profile will be performed using the appropriate equipment. Deep shattering will be applied during periods of relatively low soil 
moisture to ensure the desired mitigation and to prevent additional subsoil compaction. Oversized stone/rock matenal which is uplifted to the surface as a result of 
the deep shattering will be removed. 

Revised 1-04-08 
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(Complete the certification in the paragraph that applies to the filing of this local law and 
strike out that which is not applicable.) 

1. (Final adoption by local legislative body only.) I hereby certify that the locai law annexed hereto, designated 
as local law No. J _ of 2011 of the Town of Hammond was duly passed by the Town Board on iCfj-r-^u. ^ , \x. 
^^2u4|2011, in accordance with the applicable provisions of law. ^ 

2. (Passage by local legislative body with approval, no disapproval or repassage after disapproval by the 
Elective ChiefExecutive Officer*.) 
I hereby certify that the local law annexed hereto, designated as local law No. of 20 of the 
County)(City)(Town)(Village) of was duly passed by the 

on 20 , and was (approved)(not approved) 
(Name of Legislaiive Body) 
(repassed after disapproval) by the and was deemed duly adopted 

(Elective ChiefExecutive Officer*) 
on 20 , in accordance with the applicable provisions of law. 

3. (Final adoption by referendum.) 
I hereby certify that the local law annexed hereto, designated as local law No. of 20 of 
the (County)(City)(Town)(Village) of was duly passed by 
the on 20 , and was (approved)(not approved) 
(Name of Legislative Body) 
(repassed after disapproval) by the on 20 

(Elective ChiefExecutive Officer'^) 

Such local law was submitted to the people by reason of a (mandatory)(permissive) referendum, and received the 
affirmative vote of a majority of the qualified electors voting thereon at the (general)(special)(annual) election held 
on 20 , in accordance with the applicable provisions of law. 

4. (Subject to permissive referendum and final adoption because no valid petition was filed requesting 
referendum.) I hereby certify that the local iaw annexed hereto, designated as local law No. _ _ _ _ _ of 20 
ofthe 
of the (County)(City)(Town)(Village) of was duly passed by 

on 20 , and was (approved)(not approved) 
(Name of Legisiative Body) 
(repassed after disapproval) by the on 20 . Such local 

(Elective Chief Executive Officer) 
iaw was subject to permissive referendum and no valid petition requestmg such referendum was filed as 
of 2̂0 , in accordance with the applicable provisions of law. 

Elective Chief Executive Officer means or includes the chief executive officer of a county elected on a county-wide basis or, if 
there be none, the chairperson of the county legislative body, the mayor of a city or village, or the supervisor of a town 

wheresuch officer is vested with the power to approve or veto local laws or ordinances. 
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5. (City local law concerning Charter revision proposed by petition.) 
I hereby certify that the local law annexed hereto, designated as local law No. of 20 of the City of 

having been submitted to referendum pursuant to the provisions of section (36)(37) of 
the Municipal Home Rule Law, and having received the affirmative vote of a majority of the qualified electors of 
such city voting thereon at the (special)(general)election held on 20 became 
operative. 

6. (County local law concerning adoption of Charter.) 
I hereby certify that the local law annexed hereto, designated as local law No. of 20 of the County of 

State of New York, having been submitted to the electors at the General Election of 
November , 20 , pursuant to subdivisions 5 and 7 of section 33 of the Municipal Home Rule Law, and 
having received the affirmative vote of a majority of the qualified electors of the cities of said county as a unit and a 
majority of the qualified electors of the town of said county considered as a unit voting at said general election, 
became operative. 

(If any other authorized form of final adoption has been followed, please provide an appropriate 
certification.) 
I further certify that I have compared the preceding local law with the original on file in this office and that the same 
is a correct transcript therefrom and of the whole of such original local law, and was finally adopted in the manner 
indicated in paragraph 1 above. 

V 1 / 
-^-^ r c v . A , ,, , ..... \,.- A ./ .-''-'I : 

Darlene Amyot, Clerk, of the 
Town of Hammond 

(seal) Date: 

(Certification to be executed by County Attorney, Corporation Counsel, Town Attorney, Village Attorney or 
other authorized attorney of locality.) 

I , the undersigned, hereby certify that the foregoing local law contains thecorrect test and that all proper 
proceedings have been had or taken for the enactment of the local hw'^^mxQd hereto. 

Signature 

Town Attomey 
Title 

Town of Hammond 
Date: /o/sT^// 
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Saw Kill Watershed Community 
 

Please see attached PDF letter to view our comments.

Sincerely yours,

Saw Kill Watershed Community



Community Science Lab 
Bard College 
30 Campus Road, 
Annandale-on-Hudson 
New York, 12504 
sawkillwatershedcommunity@gmail.com 

 
 
Houtan Moaveni, Deputy Executive Director 
New York State Office of Renewable Energy Siting  
99 Washington Avenue 
Albany, New York 12231-0001 
 
 
December 7, 2020 
 
 
Dear Deputy Director Moaveni, 
 
The Saw Kill Watershed Community in Dutchess County, New York, would like to comment on 
the draft regulations and standards for the Accelerated Renewable Energy Growth and 
Community Benefit Act put forth by the NYS ORES on September 16, 2020. 
 
Local watershed groups such as ours have been at the forefront of the fight for clean water and 
ecological preservation in the Hudson Valley for many years. We are well aware of the imminent 
threat of climate change. We agree that the threat must be addressed through a more 
sustainable energy infrastructure. However, many cases have already shown that hasty 
approvals that short-cut environmental protections can have long-lasting impacts on wetland 
ecology, watershed functions, water quality, forest connectivity, and biodiversity, all increasingly 
crucial in the fight against climate change for reasons of flood mitigation, carbon capture, and 
nutrient cycling. 
 
Wetland and stream delineation and assessments required by the current regulations propose 
protections only for state-identified and regulated features. This leaves out a vast network of 
smaller streams and wetlands not currently classified or identified by state databases, even 
though they are crucial to watershed health. Requirements for “best management practices,” as 
well as public community hearings, are not outlined in detail. Which management practices? 
How soon must the hearings take place? Vagueness in these regulations leaves room for 
energy providers to evade processes and guidelines that work to protect our watersheds from 
direct, preventable degradation.  
 
We propose that the ORES amend the proposed regulations to truly ensure the protection of 
water resources and biodiversity. The following pages present examples and suggestions for 
the amendment of subparts 900-1, 900-2 and 900-6.  
 

 

 

 



 

§900-1.3 Pre-application procedures  

(f) Water Resources and Aquatic Ecology, (1):  Improve mapping requirement to include all 
surface waters, including intermittent streams, and all wetlands including vernal pools within 500 
feet of area of disturbance.  

§900-1.3 Pre-application procedures (f) and §900-2.14 Exhibit 13 (b) 

All construction and maintenance impacts on these streams and wetlands should be evaluated, 
including  grading; soil compaction; changes in floodplains, disturbance of banks, vegetation 
removal, fill or debris (including cleared vegetation), improperly sited or poorly maintained 
stormwater management practices, changes in natural drainage patterns, degraded water 
quality. Mitigation of these impacts (including avoidance) should be required for all of these 
water resources.  

Regarding §900-2.14 Exhibit 13 (b), (6), (i): first order streams ( headwaters) are critical 
to watershed function; solar panel racking or perimeter fence should not span any 
stream at all. 

§900-2.11 Exhibit 10: Geology, Seismology and Soils 

(a), (4) & (5): Karst features should be added to the list of site characteristics, with assessment 
of impacts from excavation and blasting. Karst formations are characterized by short, direct 
connections between surface water and groundwater and are therefore particularly susceptible 
to water quality problems.  

§900-2.14 Exhibit 13: Water Resources and Aquatic Ecology 

(b) Surface Water, (5): Analysis of impacts from solar farms should be based on watershed 
science which correlates vegetation removal (especially forest cover) with subsequent changes 
in groundwater replenishment, storm water runoff and its sediment/contaminant load, erosion, 
water quality changes including temperature, changes in drainage patterns, herbicide 
applications, and increased presence of invasive species.  

§900-2.15 Exhibit 14: Wetlands  

(c): A qualitative and descriptive wetland functional assessment for all delineated wetlands 
should be required. Wetland functions information is needed for identifying impacts such as 
habitat for sensitive species. 

(f), (3):- This discussion displays a lack of wetland knowledge. Determining which wetlands have 
the highest functional value is a qualitative determination and is not necessarily dependent on 
wetland size or the number of functions a wetland performs. In addition, the proposed 
regulations’ hierarchy of wetland types/values from “forested” to “currently impacted” is 
scientifically erroneous; this section needs to be revised. 

(g), (2): Table 1 Waterbody Mitigation Requirements is not based on wetland science or 
sound mitigation planning. Errors include:  



 

● The table only addresses wetlands protected by NYS DEC without any corresponding 
guidance mitigating impacts to other wetlands mapped in the study area. The result is 
lack of mitigation for the majority of wetlands.  

● The table misrepresents the intent of the NYS Wetland Classification System by 
equating Class with functional value, and reflects a lack of understanding about the 
purpose and limitations of the Classification system, wetland science, and the role of 
wetland function analysis in developing mitigation.  

● The table information is based on faulty assumptions regarding mitigation ratios, 
reflecting a lack of understanding regarding wetland creation, restoration and 
enhancement. Unless revised, these deficiencies will increase the likelihood that 
restoration efforts will fail. 

§900-1.3 Pre-application procedures (g) NYS threatened or endangered species; 
§900-2.12 Exhibit 11: Terrestrial Ecology; §900-2.13 Exhibit 12: NYS Threatened or 
Endangered Species  

The proposed regulations require impact assessment and mitigation only for a small group of 
threatened and endangered species, and provide inconsistent guidance regarding NYS listed 
Species of Special Concern. To protect NYS at-risk species listed by NYS Wildlife Action Plan 
as Species of Greatest Conservation Need (which includes but is not limited to threatened, 
endangered, and special concern species), the proposed regulations should require impact 
assessment and science-based mitigation for these species (as per existing regulations). The 
Action Plan of 2015 underscores the need for protecting these species in terrestrial, wetland, 
and aquatic habitats. 

§900-6.4 Facility Construction and Maintenance  

(p) Wetlands, Waterbodies, and Streams; (q) Wetlands: These provisions lack specific guidance 
regarding the use of herbicides for site maintenance during and after construction. This is 
particularly important in solar farms, where control of vegetation over a large area is necessary. 
Herbicides may seep into groundwater or wash into wetlands and streams via stormwater 
runoff. To protect water quality, aquatic habitats and species, these policy standards need to 
provide guidance for avoiding and minimizing the use of herbicides, and allowing the use of only 
those specific herbicides proven to not be harmful to aquatic and wetland ecosystems. 

(q) Wetlands, (2) Wetland Restoration, (7) Fill Placement: The provisions listed here 
demonstrate a lack of understanding about how wetlands work and how they are affected by fill. 
Placing fill in part of a wetland will affect the entire wetland. Wetland hydrology is not 
characterized by surface water flow or high flows, nor is it described as “conditions” between 
wetlands. 

The proposed regulations’ mitigation plan requirements for wetlands, streams, and waterbodies 
are inadequate in terms of addressing specific impacts, and lack grounding in science and 



 

professional knowledge regarding practices that will effectively mitigate impacts. These plans 
lack criteria for success and science-based creation, restoration, and enhancement 
requirements, and science-based mitigation ratios for wetland creation or restoration. 

 

§900-6.3 General Requirements  

(a) Local Laws : New York State encourages protection of water resources and biodiversity 
through local legislation and protection initiatives in part due to decreased oversight from the 
federal government. It is contradictory for New York State to encourage these protections on 
behalf of communities, only to propose regulations allowing energy providers to circumvent 
them during the permitting process by claiming they are “unreasonably burdensome.”  

Fast-tracking site approval processes to initiate a large-scale transformation of our energy 
system is a good goal for the State of New York, but not at the expense of protecting other 
important natural resources. If the energy system is truly to have the best interests of our health 
and environment in mind, the regulations that guide this approval process must be detailed, and 
science-based and must take New York’s long tradition of home rule into account. We hope that 
our comments will be heard and taken into consideration. We look forward to seeing a round of 
revised regulations and standards. 

 

Sincerely yours, 

The Saw Kill Watershed Community Leadership Team 

Karen Schneller-McDonald, Chair 

Sheila Buff 

Karen Raskin 

Steve Appenzeller 

Lindsey Drew 

Marco Spodek 

 

 

 



 
 

December 6, 2020 
 
Mr. Houtan Moaveni 
Executive Deputy Director 
New York State Office of Renewable Energy Siting 
99 Washington Avenue 
Albany, New York 12231 
 
Mr. Moaveni:  
 
River RATs is an inclusive, diverse grassroots voice that has united the 1000 
Islands community against the poorly-sited Horse Creek Wind Project. Horse 
Creek has been a dark cloud hanging over our community for more than a decade. 
The developer has never earned a Social License to Operate from the community; 
opposition to the project is almost unanimous. 
 
We support renewables, but opposes Horse Creek as it jeopardizes unique natural 
resources; our tourism-based economy; and important weather and military 
radars at Montague and Fort Drum, as clearly indicated in the 2018 Fort Drum 
Joint Land Use Study (Insert 1). Horse Creek also compromises numerous cultural 
resources including Ceremonial and Sacred Landscapes important to the area’s 
original inhabitants, including the Haudenosaunee, their ancestors, and other 
Indigenous Peoples. For these reasons, Horse Creek is the only wind project in 
New York listed on the internationally-respected environmental justice conflict 
mapper, the EJ Atlas, funded by the European Commission.  
 
Regarding the draft regulations and uniform standards, four brief comments: 
 
First, the draft unfairly dismisses local comprehensive planning and zoning 
control in favor of the state. This is inappropriate and gives ORES and 
Administrative Law Judges the authority to determine which “issues” raised by 
residents merit hearings.  

River Residents Against Turbines 
Protecting the world-famous 1000 Islands from the 

Horse Creek Wind Project  
 

PO Box 552 
 Clayton, NY 13624 

 

www.riverresidentsagainstturbines.com 
 
 

riverresidentsagainstturbines@gmail.com 
 
 

@RiverResidentsAgainstTurbines 

www.riverresidentsagainstturbines.com
riverresidentsagainstturbines@gmail.com
https://www.facebook.com/RiverResidentsAgainstTurbines/?view_public_for=196544444193433


 
 
Second, the draft reduces opportunities for local voices and unfairly shortens 
the application review process to 12 months or less. These draft regulations have  
been intentionally structured to reduce community input by eliminating the 
Public Involvement Program and the Preliminary Scoping Statement, instead 
requiring just 60 days public notice prior to filing a formal application. These 
changes violate the spirit of established international sustainability frameworks, 
including the UN’s Sustainable Development Goals, and deny the mostly poor, 
rural communities who host large energy projects their right to Free, Prior, and 
Informed Consent (FPIC). Failure to incorporate Procedural Justice when siting 
large-scale renewable energy projects across New York will only lead to more 
friction and pushback, as documented in River RATs’ 2019 whitepaper, Embracing 
the New Paradigm (Insert 2), which was sent to many individuals who had roles in 
developing the new regulations.  

Third, draft regulations fail to address the need for a crucial and globally-
accepted condition for sustainable development: Social License to Operate, 
which transmits community acceptance of a project and the developer. 
Developers across New York have a poor record of transparency. Eliminating 
these opportunities and shortening timelines reduces their incentive to earn a 
Social License. This Albany-centric process, including proposed rules such as ORES’ 
inaction equating to a completeness determination and final approval, will lead to 
increased resentment across the state.  

Finally, there is no indication that all filed documents as part of the review 
process will be publicly available, as they were in the DMM Matter Master 
system used in Article 10. Blocking local residents and communities from tracking 
progress would violate UN Sustainable Development Goals 16 and 17.  

This lack of transparency is concerning.  Perhaps a precursor of what is to come, 
one in-person hearing was supposed to be held in the Town of Clayton.  

Remarkably, ORES did not contact Town Officials about the event. Instead, ORES 
coordinated directly with an unelected building manager who also happens to be 
a wind leaseholder for Horse Creek. Furthermore, it was the Town of Clayton that 
cancelled the in-person hearing on the advice of the county health department to 
prevent the possibility of COVID-19 transmission.  We thank our Town Officials for 
keeping us safe.  

 



 

If this is the level of community outreach and transparency we can expect from 
ORES, then unfortunately, as 94-c proceeds, further opposition to projects will 
occur. And not just for unworkable projects like Horse Creek, but even for 
properly-sited projects that are needed to build a greener and more sustainable 
future.  

Thank you for the opportunity to comment.  

River Residents Against Turbines – River RATs 

 

 

 

Insert 1: Fort Drum Joint Land Use Study Executive Summary, p. 3, detailing how 
Horse Creek would cause widespread “Potential for Data Corruption” to Aviation 
Surveillance Radar and Weather Radar. 

 

 

https://www.fortdrumcompatibility.org/jlus_study


 

Insert 2: Embracing the New Paradigm. This was written in 2019 as Albany 
policymakers began talking about modifying Article 10 to make renewables siting 
“frictionless”. 94-c should incorporate the important, internationally-recognized 
principals discussed below. 

Embracing the New Paradigm 
 

Ensuring Procedural Justice 
with Renewable Energy Development 
 
Critical Perspectives and Recommendations on the New York 
State Article 10 Siting Process 
 
March 2019 v.2  
 

Current Situation 
 

As renewable energy development has expanded across New York State, so has conflict 
related to the project siting process; especially for large-scale wind projects. 
Unsurprisingly, the current regulatory process for 25 MW or greater projects, 
administered by the Public Service Commission (PSC) under Article 10, is increasingly 
scrutinized by stakeholders who identify different issues:   
 

• Developers and pressure groups say Article 10 is time consuming and uncertain.  
 

• Policymakers say the current process is not advancing state renewable energy 
goals quickly enough.    

 

• Many host communities say they are ignored and unfairly treated by a political 
and procedural bureaucracy designed to dismiss local concerns and the 
longstanding New York State tradition of “home rule.”   

 
In late 2018, the PSC began to publicly comment that the siting process needs 
reworking. As a result, various industry and public policy groups have highlighted Article 
10 as a legislative and policy priority in 2019.   
 



 
 
Presented on the following pages are a series of specific recommendations on how 
Article 10 should be amended to address current deficiencies in both process and 
application content. While the observations and recommendations presented on the 
following pages are based on large-scale wind development, we believe the proposed 
changes apply to all large-scale renewables.   
 
From our perspective, Article 10 must be restructured in a new paradigm that 
incorporates three internationally-endorsed sustainability principles associated with 
renewable energy development and large-scale project siting:  
 

• Social License 

• Procedural Justice 

• Resource Localism 
 
Until these principles are fully embraced and incorporated into Article 10, conflict and 
slow progress will continue for industrial wind proposals across New York State. 
 

The Building Blocks to Move Forward - Social License, 
Procedural Justice, and Resource Localism 
 
Stakeholders familiar with natural resources development understand the need to earn 
and keep a Social License. When discussing changes to Article 10, we introduce the 
interdependent concepts of Procedural Justice and Resource Localism. 
 

Social License or Social License to Operate (SLO) - “SLO can be defined as an 

ongoing and fluid level of acceptance by stakeholders, at multiple levels, which may be 
revoked at any stage of the project lifecycle based on changes in perceptions and 
reflective of the relationships between a company and its external stakeholders.”i  
 
The need for Social License is widely recognized across various natural resources 
industries, including industrial wind. The Article 10 process would be less contested if 
developers earned and maintained a Social License for their projects. 
 

Procedural Justice - “The ability of the people and communities whose environment 
and health stand to be affected by a siting decision (or other environmental policy 
action) to participate as equals in the decision-making process (Schlosberg, 2007).”ii  
 
For New Yorkers, this also translates into a discussion about “home rule”, local self-
determination, and concerns that Article 10 allows the PSC to waive local laws that are 
deemed “unreasonably burdensome.” For those few localities where local residents 
exercise home rule by electing town boards that are opposed to large-scale renewable  



 
 
development, and approve local laws that are not compatible with large-scale 
renewable projects, developers should respect the civic process and seek out alternative 
project areas with supportive communities.  
 

Resource Localism - “The key to success is adopting a local view of resource 

development, and being prepared to invest time and effort up-front, arguably before the 
engineering and technical work starts (C. Wall, 2016).”iii  
 
Communities - involved with wind, solar, or other resources - now have the 
communication and political tools and strategies to affect project outcomes including 
the ability to delay or even stop projects.  Local stakeholders are demanding 
participation in project development. Resource Localism is a shift away from traditional 
developer perspectives on simply moving (or forcing) projects forward, with a new 
appreciation of local stakeholder perspectives.   
 
We believe that both process and application content requirements of Article 10 should 
be strengthened to truly encourage local community involvement and support. Going 
forward, simply ticking off minimum process requirements will not lead to successful 
projects. As long as Social License, Procedural Justice, and Resource Localism are not 
incorporated into the renewable development process, Article 10 will be criticized. It 
will not be “frictionless." Project opposition and delays will continue across New York 
State.  
 

Current Perspectives on Article 10 
 

State Policymakers 
 

A familiar public policy statement, first articulated in October 2018 at the Alliance for 
Clean Energy New York (ACE NY) Fall Conference by Department of Public Service (DPS) 
Director of Policy and Implementation, Sara Osgood, is that Article 10 could be made 
“frictionless.”iv Repeated at subsequent public forums across New York State, it is a 
phrase that needs a clear definition.   
 
Response: What does frictionless really mean? If frictionless means an objective review 
process that includes an Article 10 application that satisfies environmental, cultural, and  
economic criteria, and has solid community support, then many community stakeholder 
groups would likely support a frictionless process. However, if frictionless is simply a 
policy euphemism for changing Article 10 to grease procedural skids to the advantage of 
developers, policy officials should expect increased opposition.    
 
 



 
 

Industry Lobbyists and Developers  
 

In early 2019, the New York League of Conservation Voters Education Fund published a 
background paper entitled Breaking Down the Barriers to Siting Renewable Energy in 
New York State (Breaking Down the Barriers).v The document offers insight into widely-
held perspectives that we believe misdiagnose many of the real points of conflict and 
fixes needed to improve the Article 10 process.   
 
Breaking Down the Barriers states that its recommendations are “consistent with those 
made by the Alliance for Clean Energy New York and The Nature Conservancy in an 
October 2017 report entitled Accelerating Large-Scale Wind and Solar Energy in New 
York.” ACE NY also promotes the release of Breaking Down the Barriers on its web blog.  
 
Taken from Breaking Down the Barriers are the following five policy areas:  
 

1. “From a developer and intervenor perspective, the Article 10 process is time-
consuming and involves a high degree of uncertainty.” 

 
Response: If anything, with the exception of the specified 12-month filed application 
review period, the developer largely controls the length of the process. In fact, Article 10 
is remarkably silent – which appears to communities as an advantage of the developer - 
on many timelines and performance mandates typical of state permitting with other 
industries. In many instances, developers slow the pace of the process or fail to submit 
adequate (or correct) information in their submission materials. These self-induced 
pauses, restarts, and legal actions are a primary cause of lengthy projects.  
 
Strikingly absent from the above policy area is consideration and concern for local 
residents. Quite simply, proposing a well-designed, properly-sited, and community-
supported project would remove a great deal of the uncertainty. Forcing a poorly-sited 
and unsupported project on a community does not. This includes impacted stakeholders 
who have or will live with intermittent proposals and the possibility of project restarts 
hanging over their communities for years. 
 

2. “Most communities lack the necessary resources to properly evaluate and 
incorporate large-scale renewable development into their land-use decisions.” 
 

Response: While comprehensive planning should be encouraged, and will vary between 
communities, the characterization that “most communities lack the necessary resources 
to properly evaluate” dismisses the dedicated time and efforts communities have taken 
to fully educate themselves on renewable development and translate that education 
into local planning policy. Framed this way, many local stakeholders, even in supportive 
or neutral jurisdictions, will feel antagonized and talked down to,  Absent in Article 10 is  



 
 
a requirement for developers to respect the wishes of communities who have and do 
establish local comprehensive plans and zoning considerations for large-scale renewable 
development.  
 

3. “Local opposition can be a significant barrier to siting large-scale renewables. 
While community engagement can be a time-intensive process and does not 
guarantee that the community will eventually support the project, below are 
suggestions that are likely to lead to increased stakeholder participation and 
may improve the likelihood of community support.” 

 
Response: Community engagement and support is critical when siting renewable energy 
projects, just as it is with any other industrial-scale land use. Stakeholder interaction is a 
cornerstone of a developer’s attempt to earn and keep a Social License.  
 

4. “State and local officials should identify public education opportunities that 
explain the local and regional benefits of renewable energy, including economic 
opportunities, to increase community support - and answer points raised by 
community opposition - for siting renewables projects.” 

 
Response: This is true, although Article 10 already requires a specific, state-monitored 
Public Involvement Program (PIP) that is designed to encourage public education. In our 
view, a comprehensive, well-documented, and transparent PIP should be a centerpiece 
of an Article 10 review. We trust it is not the intent to suggest that local municipalities 
and stakeholders do not take the time or effort to become familiar with all aspects of a 
renewable project – both pro and con – or lack the ability to do so.  
 

5. “Encourage developers and localities to explore and agree on appropriate 
revenue-sharing.” 

 
Response: The concept is good but care must be shown to understand if this differs 
from the current practices employed by developers. The standard financial business 
model developers use, requiring a payment in lieu of taxes (PILOT) agreement and other 
tax avoidance mechanisms, has the opposite effect and reduces financial revenues to 
local communities. Current practice includes examples of lowballing tax incentives per 
megawatt or unfairly categorizing or depreciating installed turbine components to avoid 
local taxes. These may be better first steps for developers to consider. Local residents 
appear well-informed about this issue, and care must be taken to offer reasonable 
benefits from the get-to to avoid reputational damage. 
 
Again, earning and keeping a Social License while ensuring Procedural Justice means the 
project is a good match for the community based on environmental, cultural, historical,  
 



 
 
and all other relevant criteria. Community acceptance must be more than a monetary 
relationship.  
 

Our Perspective – What Is Happening on the Ground 
 

❖ Article 10’s absence of process timeframes allows developers to hold local 
communities procedurally hostage, or at least appears to do so.  

 
It is imperative to establish sunset provisions in Article 10 which specify timeframes 
after which an inactive pre-application or application will be dismissed by the Siting 
Board. It is inherently unfair to expect local communities – especially rural communities 
safeguarding limited financial resources – to set aside resources in the event a dormant 
project suddenly reactivates.   
 
While Article 10 mandates some minimum timeframes between stages, unfortunately 
maximum timeframes are not included, creating unfair procedural advantages for the 
developer. Clearly, Procedural Justice calls for this timeframe oversight to be corrected 
in any future modification of Article 10.   
 
❖ It is extremely disheartening that some developers only seem interested in 

fulfilling procedural mandates instead of interacting authentically with 
stakeholder communities. This is unfair to communities and damaging to the 
perception of renewable energy development in New York State.  

 
Many local town governments have written to the PSC expressing deep dissatisfaction 
with the overall tenor of developer public outreach efforts. These actions solidify public 
opinion against projects, and reveal an outdated developer-community relationship 
model. That developers lack attention and respect for the process and local 
stakeholders illustrates just how important is to integrate internationally-endorsed 
sustainability principles into Article 10. 
 

Proposed Article 10 Changes  
 
We propose modifying the current process and application format to one that 
emphasizes advance project planning and community interaction prior to beginning any 
procedural steps of Article 10. Afterwards, when a formal application is filed, the 
process should be well defined and promote procedural equity for all impacted 
stakeholders. Quite simply, the Article 10 process should be the certification of a 
properly-sited and community supported project - well hashed out in advance - and 
not the bureaucratic and legal battlefield between developers and communities that  
 



 
 
all too often defines the process today. Our recommendations address both the Review 
Process and the Application Content:   
 
The Review Process 
 

a. Timelines and Project Abandonment  
b. Filing Fees and Performance Bonds 
c. Community Referendums 
d. Respect for Community Comprehensive Plans Related to Renewable Energy 
e. Increase Developer Intervenor Funding 
f. Compliance Reporting 

 
The Application Content 
 

g. Specific Project Definitions 
h. Enhanced Public Involvement Program 
i. Eagle Protection 

 

Proposed Changes to the Review Process 
 

a. Timelines and Project Abandonment 
 

• Article 10 applicants shall file a Letter of Intent, which includes a project 
summary, with the DPS and impacted municipalities 30 days prior to filing a 
Public Involvement Program.      

 

• An Article 10 application must be filed within 365 days of the Public 
Involvement Program filing. 

 
Procedural Justice calls for equal protection for all participants in the Article 10 process. 
Currently, limited Article 10 pre-application procedures offer little protection for local 
communities and no penalties for developers. As a result, developers are free to start, 
stop, go silent, restart, or delay activity at any time.  Absent process timelines, 
inappropriately-sited industrial wind projects that should be abandoned and damage 
the reputation of renewable energy development as a whole can be held over 
communities and stakeholders for years.  
 

b. Filing Fees and Performance Bonds 
 

• Article 10 applicants shall pay a non-refundable filing fee, payable to the DPS, 
as part of the Public Involvement Program.  



 
 

• Article 10 applicants shall post a project performance bond, payable to the 
service area municipalities, as part of the Public Involvement Program.  

 

• Any abandoned, withdrawn, or dismissed Article 10 application will trigger 
payment of the performance bond to the local municipalities.    

 
Procedural Justice calls for equal protection for all participants. Currently, limited Article 
10 pre-application procedures offer little protection for local communities and no 
penalties for developers. As a result, developers are free to start, stop, go silent, restart,  
or delay activity at any time.  This system generates a lack of trust before many projects 
are even considered by communities, making project development increasingly difficult.  
 
A filing fee, consistent with other industry and states regulatory permitting, will help the 
DPS with the expense of Article 10 reviews and will also relieve pipeline congestion by 
discouraging frivolous projects. The performance bond, more directly, will create a 
financial incentive for applicants to work with local communities in advance, propose 
properly-sited and supported projects, and then proceed to the review process.  
 

c. Community Referendums 
 

• Community referendums should be considered as a Procedural Justice 
requirement in Article 10.  

 
The current Article 10 process provides for stakeholder input via online commenting and 
public hearings. While these mechanisms are important, they fall short of providing a 
direct expression of the local community voice. This could potentially be remedied by 
incorporating a referendum process prior to formal application submission.  
 
Held prior to formal Article 10 application submission, this step would empower local 
stakeholders to actually have a role in the decision-making process. It would also likely 
reduce the number of unsupported and unworkable projects in the Article 10 pipeline - 
thus reducing the burden on PSC staff who are faced with an increasing number of 
submitted applications. 
 
New York State renewables leaders are familiar with public referendums. In 2015, an 
Iberdrola project manager offered the residents of Grafton and Windham, Vermont, a 
community vote over a contentious 24 turbine project. vi In a 259/416 decision, both 
communities voted down the wind project. Iberdrola abandoned the project.vii 
 
While proposed host communities may or may not include Indigenous People, a 
properly and transparently executed community referendum would incorporate the  



 
 
spirit of the existing United Nations framework regarding Free, Prior, and Informed 
Consent (FPIC) which is currently used in similar decision making situations involving 
Indigenous Peoples.viii 
 

d. Respect for Community Comprehensive Plans Related to Renewable Energy 
 

• Local comprehensive plans, including provisions for renewable energy 
development, should be adhered to and respected in Article 10 by both 
developers and the PSC.   

 

• The Siting Board should respect local comprehensive plans and zoning 
regulations and remove any potential of waiving “unreasonably burdensome” 
local laws. 

 
Article 10 should review community comprehensive planning as a first-pass baseline 
requirement for acceptance of an Article 10 application.  
 

e. Increase Developer Intervenor Funding 
 

• The PSC should increase the amount of intervenor funding by project 
applicants to ensure a fair and thorough stipulation and hearing processes for 
all parties. 

 
Changes to Article 10 that promote Social License, Procedural Justice, and Resource 
Localism will result in better-sited and community-supported projects. However, as we 
have seen in projects to date, Article 10 is a complex and evolving adversarial process. 
Legal representation and commissioning expert studies is expensive. During the 
stipulation process and evidentiary hearing, communities and other local stakeholders 
are at a financial disadvantage to large industrial companies.  
 

f. Compliance Reporting 
 

• Post-approval compliance reporting should be required and include 
operational, environmental, and safety data, including avian and bat 
mortality. This information should be made publically available.  

 
Building a database with actual operational project performance numbers will educate 
and help guide the future growth of renewable energy projects in New York State. To 
insure consistency and transparency, reporting should be conducted by independent, 
third-parties. 
 



 
 
Often, project opponents (who may or may not be project stakeholders) distribute 
questionable or even outright misleading information about emotionally-charged 
subjects, such as avian mortality. At the same time, developers often incorrectly  
respond to these charges by failing to understand what is actually being asked. For 
example, an anti-development group may circulate inflated industry avian mortality 
numbers; in response, developers distribute marketing materials about how tall 
buildings kill many times more birds than wind turbines. By failing to address the charge 
being circulated in the local community and in answering a separate question, the 
developer loses the argument (and community support) by appearing to skirt the issue.  
 

Proposed Changes to the Application Content 
 

g. Specific Project Definitions 
 

• Applications should include a specific project description that is only subject 
to minor modification as the project progresses through Article 10.   

 

• A project definition that includes, at a minimum, the specific number of 
turbines, specific turbine locations, turbine model and height, implementation 
plan, and decommissioning plan should be documented as part of the PIP. 

 
Wind projects are often a moving target. Community presentations (PIP and other) are 
filled with developer commentary and literature about proposed projects, but often lack 
critical project information needed by local communities to make an informed decision. 
Basic information and details such as the exact locations, total number, height, and 
model of turbines, is presented as preliminary - and always subject to change. When 
asked why, developer responses often include stock answers about ongoing engineering 
studies, interconnection analysis, changing technology, and other modifiers. As a result, 
it is little wonder why stakeholders are suspicious about both projects and developers.  
 
Engineering studies and advancing technology are credible reasons to modify an 
industrial project. However, this is the type of advance planning that should be 
completed prior to entering any formal stage of the Article 10 process by the developer. 
The current process that allows such project changes is unfair to stakeholders and builds 
uncertainty and mistrust between local communities and developers.  
 

h. Enhanced Public Involvement Program 
 

• The Public Involvement Program (PIP) should be a fundamental element of 
any Article 10 application.   

 



 
 

• In addition to the current initial PSC approval for comprehensiveness, the PIP 
shall be reviewed upon completion to verify a good faith attempt with the 
principles of Procedural Justice. A project with a completed PIP that the PSC 
deems inaccurate, vague, or inconsistent shall not proceed to the next 
application phase.  

 

• The PIP should be presented and supported by local community witness 
testimony during the evidentiary review phase of the application. 

 
Community involvement is a fundamental element of Procedural Justice. The PIP shall 
describe and document all stakeholder and community interactions including 
referendums or other form of civic discussion and involvement. The PIP should also  
document when the developer has not conducted planned outreach to the local 
community and why it has not done so. The PIP should include all local stakeholders  
including Indigenous Peoples, either located in or having historical and cultural 
relationships to the project area. 
 

i. Eagle Protection 
 

• Article 10 applications should include any and all data related to the possible 
harm to, or killing of, bald or golden eagles. 

 

• Article 10 applications should include all data and correspondence related to 
Federal Eagle Incidental Take Permits. 

 

• The developer/owner should be required for the life of the project to 
routinely collect and submit to the PSC for public release, any eagle mortality 
or injury-related data. This data should be validated by independent third-
parties and include all information submitted to the Nation Eagle Repository.    

 
Eagle protection is a significant Article 10 concern brought to the forefront with the 
recently withdrawn Galloo Island Wind Project application in Jefferson County, NY.  In 
the fall of 2018, it was revealed that the developer had failed to acknowledge the 
presence of a bald eagle nest in the project area. This resulted in ethical and legal 
challenges to the applicant, including the possibility of having the application dismissed 
from the process all together. Apex Clean Energy, the applicant, withdrew the project in 
February 2019. 
 
During Galloo’s legal exchanges, there was a request that the developer include their 
previously submitted Federal Eagle Incidental Take Permit (i.e., how many eagles they  
 



 
 
tell federal officials the project will kill) to corroborate the eagle population data 
presented in the Article 10 application. This request was opposed by their lawyers, who 
argued that an applicant’s Federal Eagle Incidental Take Permit is not relevant and is 
outside the bounds of Article 10. We disagree. All available data to corroborate eagle 
populations in a project area are relevant and should be part of Article 10.   Such steps 
would greatly reduce an appearance (real or imagined) of impropriety about a hot-
button, highly-emotional issue that often swings communities in favor or against large-
scale renewable development.  

 

Embracing the New Paradigm 
 
While there may be other suggested changes to Article 10 that could be discussed we 
offer the above recommendations as a starting point for all involved stakeholders.   
 
This discussion and set of recommendations is based on the real life experiences of 
multiple projects across New York State. It is important to note that industry-backed 
recommendations, such as Breaking Down the Barriers, demonstrate how industry 
promoters and developers fail to self-examine their own project development methods 
and procedures, and simply find fault with Article 10.  
 
Making Article 10 “frictionless” does not mean removing barriers to simply make it 
easier for developers to build projects in unwilling communities. Revising Article 10 
should be about empowering all stakeholders by incorporating the globally-accepted 
sustainable development concepts of Social License, Procedural Justice, and Resource 
Localism. To date, these concepts have been overlooked in New York State’s large-scale 
renewable energy siting process.   
 
Until this new paradigm is embraced by all stakeholders, and incorporated in Article 10, 
it is inevitable that conflicts will remain. 
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Town of Barre, Orleans County 
 

Please see attached comments. Identical comments will be submitted for the draft regulations for
Subpart 900-6. Thank you.



1 
 

December 6, 2020 
 

VIA ELECTRONIC MAIL 
 
Houtan Moaveni 
Deputy Executive Director 
New York State Office of Renewable Energy Siting 
99 Washington Avenue 
Albany, New York 12231-0001 
General@Ores.ny.gov 
 
 Re:  Comments of Town of Barre 
  Draft ORES Regulations (19 NYCRR Subparts 900-1 – 900-5; 900-7 – 900-15) 

Draft ORES Uniform Standards and Conditions (19 NYCRR Subpart 900-6) 
 
Dear Mr. Moaveni: 
 

The undersigned are the town attorneys and special counsel to the Town of Barre, Orleans 
County and are authorized to submit the following comments regarding the above-referenced proposed 
regulations (the “Regulations”). The Town of Barre is the site of two proposed Article 10 renewable 
energy projects, Heritage Wind and Orleans Solar. The Town of Barre, therefore, has a first-hand 
experience participating in proceedings to permit large renewable energy facilities and an appreciation 
for the likely ongoing obligations such projects will impose on local communities and municipal 
governments. In particular, it is the Town that will be advocating for the application of its local laws and 
will be shouldering the ongoing monitoring, whether formal or informal, of the projects with respect to 
community character, road use, compliance conditions, code enforcement, abandonment, neighbor 
complaints, decommissioning, and other issues.  We appreciate the opportunity to comment on the 
proposed Regulations, which are broken down into two categories: Municipal participation in the 
consultation process and proceeding and the substantive aspects of the Regulations. 
 
Consultation with Local Agencies and the Local Agency Account 

Among other things, the Accelerated Renewable Energy Growth and Community Benefit Act 
(“Act”) provides for a new siting law for major renewable energy projects pursuant to Section 94-c of the 
Executive Law (the “Section 94-c Process).  The 94-c process replaces the Public Service Law Article 10 
process (“Article 10 Process”) for siting major renewable energy facilities.  Among the more significant 
distinctions between the Article 10 Process and Section 94-c Process provided in the Act is the elimination 
of the Article 10 Public Involvement Program and Preliminary Scoping Statement phases, which required 
intensive engagement with local communities, with a “consultation” with local municipalities (the 
“Consultation”) related to local law compliance, to occur at least 60 days prior to the filing of the project 
application.  Absent informal measures taken by developers, this change significantly limits the ability of 
the host community to understand, influence, and participate in the review of projects that can have a 
significant impact on community character and resources. 
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The proposed Consultation regulations at §900-1.3(a) provide the requirements for the 
Consultation with host communities.  Many of the prospective host communities are small towns with 
limited legal and technical resources available to them to fully participate in the Consultation, appreciate 
the potential impacts of the proposed projects, and come up to speed in the short timeframes available 
for the municipalities to meet their obligations in the 94-c Process.  While the regulations provide some 
needed clarity as to the scope of the Consultation lacking in the Act, they don’t provide sufficient notice 
and guidance to the host municipalities to ensure they have the necessary resources available to them to 
meaningfully participate in the Consultation.  We recommend that the Regulations be modified to provide 
the following additional measures to ensure meaningful host community participation during the 
Consultation without significantly impacting the objectives of the Act: 

1. While the Consultation Regulations provide the timeframe for when the Consultation is required 
to be conducted (i.e., more than 60 days prior to submitting the application), it provides no 
notice requirement to the chief executive officer of the municipality for the Consultation 
meeting.  To provide sufficient time to assemble its team of community members and 
consultants to participate in the Consultation, we recommend that notice of the Consultation 
meeting be provided at least 30 days prior to the meeting. 

2. The Consultation Regulations at §900-1.3(a)(6) require the applicant to provide “Any potential 
impacts of the facility for which consultation with the municipality(ies) is required to inform the 
preparation of the exhibits to the application (including, but not necessarily limited to, 
transportation and visual resources).”   It would be helpful to the municipalities for the purposes 
of planning for the Consultation meeting for this subsection to cross-reference the particular 
exhibits requiring municipal consultation (e.g., §900-2.4(g) (overlay zone criteria); §900-2.4(h) 
(comprehensive plan consistency); §900-2.4(i) (known proposed land uses), etc.) so that the 
municipalities can ensure that all of the potentially applicable municipal consultations have 
been addressed during the Consultation meeting, without having to comb through nearly 60 
pages of exhibit requirements to identify those where municipal consultation is required. 

3. The Regulations at §900-1.6(a)(7) require an electronic copy and one paper copy of the 
application be provided to a library serving the district of each member of the state legislature in 
whose district is to be located.  As worded, the selection of the library repository appears to be 
left up to the applicant and could result in the use of a library far from, and not typically used by, 
residents of the actual host municipality.  For example, the 133rd Assembly District spans from 
Pittsford in Monroe County to Hornell in Steuben County (more than 60 miles).  The 
identification of the library repository should instead be made by the chief executive officer of 
the host municipality(ies) and should be a topic to be discussed at the Consultation meeting.   

4. The participation of the host communities technical and legal experts during the Consultation 
will be critical in aiding the host community’s participation in the 94-c Process do that it can 
contribute to a complete record in the proceeding.  As currently stated, the local agency account 
does not clearly state whether such funds are eligible for costs incurred prior to the submittal of 
the application.   We request that §900-5.1(b) of the Regulations state that local agency account 
funds may be used for consultant expenses incurred to support participation in the host 
community Consultation activities described in §900-1.3(a).  The basis for eligibility for these 
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funds would be analogous to those supporting host community Public Scoping Statement pre-
application phase activities in the Article 10 process. 

5. We fully support the 75% the reservation of local agency account funds for potential awards to 
local agencies.  The local agencies, especially the host municipalities, have the primary local 
obligations in the 94-c Process, including its assessment of compliance with local laws.  We 
recommend considering raising the local agency reserve to 100% in instances when the proposed 
project spans more than one host community (town).  This will ensure that each host community 
has sufficient resources to fully participate in the proceeding. 

These measures will help to ensure informed host community participation during the 
Consultation, which will lead to better projects and potentially enhance community acceptance should 
the proposed project be approved.   

Substantive Requirements 

 Several substantive requirements in the proposed Regulations should be reconsidered to align 
with the needs of the host municipalities to mitigate local adverse impacts from the proposed projects: 

1. Section 900-2.5(c) refers to the requirement to identify whether an applicant is a transportation 
corporation and whether the applicant intends to acquire necessary lands through the use of 
eminent domain for the project.  First, the regulations should define the term “transportation 
corporation.”  Second, the provisions in §900-2.5(c) could be interpreted to imply (or at least 
support the proposition) that renewable energy project applicants qualify for status as a 
transportation corporation under the Transportation Corporations Law and can use eminent 
domain to acquire lands for their proposed projects.  The Act provides for no so such authority 
for large renewable energy project applicants and is silent on whether applicants can be treated 
as (or even mentions) transportation corporations.  This section should be deleted.   

2. Section 900-2.6(d)(Table 2) provides setbacks for solar facilities that are much less than most 
current local laws.  While it may be appropriate to set lesser setbacks for the purposes of 
statewide regulations, there is a potential implication that greater setbacks present in most local 
laws are unreasonably burdensome.  This section should be amended to state that the presence 
of setbacks stated in local laws greater than those in Table 2 does not create a presumption that 
the local law setbacks are unreasonably burdensome. 

3. Section 900-2.6(d) (Table 2) includes the use of a fixed 50-foot setback from the centerline of 
public roads as the reference point for road setbacks.  The use of the centerline of public roads 
is an inappropriate reference point for public road setbacks since the safety, environmental, and 
aesthetic impacts from the placement of solar facilities adjacent to local roads is more 
reasonably a function of the distance the facility is set back from the edge of the road itself.  For 
example, a fifty-foot setback from the centerline of multi-lane public roads could place the solar 
facility right at the edge of the road and in harms way in the event of a vehicle accident.  Table 2 
should be revised to reference the edge of the right-of-way of the public road for the public 
road setback requirement. 
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4. Section 900-2.6(f)(i)(a): Since setbacks from residences are a design requirement, the general 
site plans should show the location of adjacent residences so an assessment of setbacks can be 
made. 

5. Section 900-2.7(a): In addition to wastes to be produced, the application should state the 
identity and quantity of hazardous substances present at the facility.  These hazardous 
substances potentially can become hazardous wastes in the future, so it is appropriate to 
understand the potential impacts. 

6. Section 900-2.7(d): Copies of plans required by §900-2.7(b), (c) should also be reviewed and 
commented on by local and county emergency responders in addition to state officials as they 
will be the ones tasked with responding to incidents at the facility.  

7. Section 900-2.8(h)(1): Commercial businesses such as banquet facilities, motels, inns, and similar 
businesses that could be adversely impacted by excessive noise should be added to the list of 
sensitive receptors. 

8. Section 900-2.9(b)(4): Residential and commercial business locations should be considered 
among the areas selected for important viewpoints for the purposes of the Visual Impact 
Assessment because many residents and business have selected their location for, among other 
things, the visual resources present. 

9. Section 900-2.9(d):  While this section provides some design standards for visual impact 
mitigation, it provides no objective performance standard for the assessment of mitigation 
strategies.  We recommend that the Visual Impacts Minimization and Mitigation Plan achieve a 
standard of minimizing the visual impacts from the facility to the maximum extent practicable. 

10. Sections 900-2.9(d)(8), 900-10.2(e)(4), and 900-6.4(l)(3): Successful implementation of the 
Plantings Plan is, to a significant extent, a determination of the eventual effectiveness of the 
Visual Impacts Minimization and Mitigation Plan.  As such, a two-year period for monitoring the 
effectiveness of the Plantings Plan is wholly inadequate for ensuring the visual impacts are 
mitigated for the potential 40-year life of the facility.  The facility should be required to perform 
annual inspections and replacements, as needed, of plantings to insure the ongoing 
performance of these visual mitigation measures for the life of the facility.  Similarly, the 
Vegetation Management Plan should include ongoing maintenance requirements for visual 
mitigation buffers and plantings to ensure their ongoing performance. 

11. Sections 900-2.24, 900-10.2(b), and 900-6.6(b): Municipalities have significant concerns over the 
financial viability of facility operators near the end of useful life of the facility.  As a result, the 
availability of sufficient financial resources for the municipality to decommission the facility and 
restore the facility site is of great importance.  Several provisions in the regulations impacting 
the decommissioning plan can be strengthened to ensure these concerns are addressed:  

a. The regulations require that the decommissioning salvage value (the estimated value to 
be realized from recycling components) be taken into account when determining the 
net decommissioning and site restoration estimate.  The net estimate is the amount 
that will be available to municipalities to decommission a facility if abandoned by the 
owner.  This is a significant departure from the requirements consistently applied under 
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Article 10.  Given that decommissioning will not take place for 25 to 35 years or more 
and the rapidly changing pace of technologies and materials, it is extremely difficult to 
project what, if any, materials will be valuable for recycling 25 years or more in the 
future and how to estimate that value. Based on past experience, developers may over-
estimate salvage value and have been seen to claim that the entire gross 
decommissioning cost will be covered by the salvage value amount, and therefore no 
decommissioning funds are needed in a bond for the municipalities.  Additionally, if the 
Regulations are not changed, they will place the burden on municipalities to understand 
and pursue industrial recycling and will not provide them with the funds upfront to do 
so or to hire consultant assistance with the task.   In light of these issues, the salvage 
value should not be considered in assessing the required financial security for facility 
decommissioning and restoration.   

b. Alternatively, the Regulations should require that a periodic re-evaluation of the 
decommissioning and site restoration estimate (every 5 years), and the salvage value in 
particular, be performed, and the required financial security adjusted, so that the 
estimate incorporates changing trends in recycling and renewable energy technology.  
In addition, should a salvage value continue to be considered in the decommissioning 
cost estimate, a minimum proportion (such as a floor of 50%) of the estimated cost for 
performing the decommissioning and site restoration work should be provided as surety 
to ensure some funds are made available to the municipalities to engage the 
appropriate recycling consultants and commence decommissioning work. 

c. No reference is made in the Regulations to enable municipalities to trigger the 
decommissioning plan in the event of abandonment of the facility.  Provisions for 
determining formal abandonment such that the municipalities can use the financial 
security to implement the decommissioning and restoration plan should be provided. 

12. Sections 900-2.25, 900-8.4(d), and 900-8.3(c)(1), (4): The regulations (§900-2.25) require the 
applicant to justify the local laws that ORES should elect to not apply to the facility based on the 
unreasonably burdensome standard.  However, the regulations effectively shift the burden of 
persuasion to the municipality to defend its local laws.  Section 900-8.4(d) requires the 
municipality to state whether the proposed facility complies with local laws. Presumably, the 
municipality will state that the proposed facility does not comply with those laws the applicant 
has identified as unreasonably burdensome. However, §900-8.4(d) requires that for these 
deviations from local laws to actually be adjudicated, the municipality is required to propose the 
adjudication of the non-compliances with local laws in its petition for party status.  Section 900-
8.3(c)(4) puts the burden of persuasion on the municipality to demonstrate that these 
deviations from its local law are both substantive and significant.  By shifting the burden of 
persuasion on to the municipality, this effectively presumes that the local laws an applicant 
chooses not to apply are not substantive and significant, which greatly disrespects the actions of 
local legislative bodies and substantially deviates from the principals of home rule.  The 
Regulations should be revised so that the burden of persuasion is put on the applicant to 
demonstrate that the local laws it chooses not to apply are not substantive and significant and 
worthy of adjudication to deem they are unreasonably burdensome.   



Thank you for the opportunity to comment on this matter. 

/:J---- J. \,.,.___,(_

Lance J. Mark, Esq. 

Mark & Graber, PLLC, Attorneys 
Attorneys for the Town of Barre 

539-b Main Street 

P.O. Box 426 

Medina, New York 14103 

585-798-5555

ecnalkram5555@gmail.com

Sincerely, 

Dwight E. Kanyuck, Esq. 

Knauf Shaw LLP 
Special Counsel to the Town of Barre 

1400 Crossroads Building 

2 State Street 
Rochester, New York 14614 
585-546-8430 

dkanyuck@nyenvlaw.com 

cc: Sean Pogue, Town Supervisor, Town of Barre 
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Rochester Birding Association 
 

The Accelerated Renewable Energy Growth and Community Benefit Act (Act) has the potential
to be an outstanding piece of legislation which will be copied and adopted across the United
States. However in its current form it also has an extremely high likelihood of creating dangerous
unintended but permanent environmental consequences.
There are five key concerns with the draft regulations to implement the Act in its current form that
need to be revised. Please see the letter attached



Rochester Birding Association, 5 Cranswick Lane Rochester, NY 14618

December 7, 2020

RE: Comments on the THE NEW YORK STATE OFFICE OF RENEWABLE ENER-
GY SITING Draft Regulations Chapter XVIII Title 19 (Subparts 900-1 – 900-5;
900-7 – 900-15 

The Accelerated Renewable Energy Growth and Community Benefit Act (Act) has the potential
to be an outstanding piece of legislation which will be copied and adopted across the United
States.  However in its current form  it also has an extremely high likelihood of creating danger-
ous unintended but permanent environmental consequences.

There are five key concerns with the draft regulations to implement the Act in its current form
that need to be revised:

1.  There is a Lack of Provisions to Ensure Appropriate Facility Siting

The draft regulations show no clear mechanism to influence facility or turbine siting. It is also
not clear that there is any location or scenario under which a project proposal might be denied.

This concern can be partially ameliorated by identifying and requiring science-based setbacks
from areas of importance to wildlife, including areas where wildlife concentrate.  For example:

A flow chart with 3 categories the result would be the majority of projects proceeding at a fast
pace while there would be a disincentive of taking more time and doing more studies in those
areas of more environmental concern. A project could still happen but would have a greater level
of study  (minimum 2 year on site) prior to project submittal and a time line which allows for
good quality science to happen.  Similar to the State regulations for the NYS Department of
Transportation version of SEQR with Exempt Actions, Type II and Non Type II projects.

For reclaimed brownfield sites not impacting environmental justice communities or located in
sensitive ‘set a side’ areas  would get a greenlight with minimal review.

Then there would be a series of questions to determine ‘set a side’ or sensitive areas:

Is project located within 5 miles of large body of water (Great Lake/ Finger Lake, Sound, At-
lantic) coastline (migratory flyway concern), 3 K (1.9 miles) distance from major river (Hud-
son, Genesee, Niagara, Delaware, Susquehanna, etc), 3 K (10000 ft or 2 miles) distance from
Wildlife Refuge or sensitive habitat area ie Bergen Swamp, mountain peaks, other?

Is the project in an area with probable habitat for Species of Greater Conservation Need, Spe-
cial Concern, sensitive species or sensitive habitat types S1 - S2, G1 - G3?

Are there other issues such as sensitive archaeological or geological or environmental justice
concerns?

If so onsite surveys such as required under Article 10 must happen prior to project submission.
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Projects which do not have siting issues can proceed  in a way similar to legislation as written.

The majority of projects would move at a faster pace than under SEQR or Article 10.

2. Lack of Consideration for Non-Listed Wildlife Species

The draft regulations provide some reasonable considerations for wildlife species listed as State
Threatened or Endangered. However, there are no such considerations for non-listed species.

Also the rarer the species, the less likely a spot study will capture it therefore good science uses
the criteria of Probable Habitat.  Defined as all the aspects of habitat needed for a species are
present.

This concern can be partially ameliorated by expanding the scope of species to be considered in
studies and project planning to include state-designated species of Special Concern and High Pri-
ority Species of Greatest Conservation Need.  Additionally habitat use needs to be defined as
probable habitat use rather than occupied habitat.

3. Unrealistic and Inappropriate Timelines and Automatic Project Approvals

The aggressive timelines and automatic approvals at key deadlines in the various planning stages
pose too great a risk for unforeseen and unavoidable issues to compromise the legitimacy of the
review process. Automatic approvals pose a high likelihood of advancing projects that may be
unacceptably harmful to birds. Collectively, these create opportunities for exploitation. For ex-
ample, a developer could submit multiple proposals at one time in order to overwhelm agency
staff and obtain automatic approvals. This leaves the process vulnerable to becoming a de facto
approval, rather than an informed evaluation that serves the public good.

Numerous developers have already said they plan to submit multiple projects at the same time
hoping to get projects to be automatically greenlighted as the review deadline is missed.

This concern can be ameliorated by: (1) removing or extending unrealistic deadlines and auto-
matic approvals, and (2) requiring certain field studies to be completed before an application is
submitted for a given project.

4. Inappropriate Restrictions on Public Input and Lack of Data Transparency

The importance of public input cannot be overstated. State biologists cannot be expected to have
detailed understanding of wildlife populations everywhere, especially on private lands where
most renewable energy projects are located. This is particularly problematic given the short time
windows for input allowed to state biologists in the draft regulations. Local and other expert in-
put is thus invaluable and must be gathered and fully considered at key points in the planning
process.

The State has an opportunity to create a positive precedent by making this data publicly availa-
ble, providing an understanding of the actual impacts to interested parties. This would inform



Rochester Birding Association, 5 Cranswick Lane Rochester, NY 14618

substantive discussion, evaluation of cumulative impacts, and project-specific adaptive manage-
ment. The concern of public input and lack of data transparency can be partially ameliorated by:
(1) revising proposed restrictions on public hearings and input, and (2) requiring that pre- and
post-construction wildlife data be made public.

5.  Lack of Post-Construction Wildlife Mortality Monitoring

Monitoring direct wildlife impacts from wind energy facility operations, i.e., bird and bat colli-
sions with turbines, is a standard practice in the industry. Accurate wildlife fatality data is crucial
to understand actual impacts because pre-construction wildlife risk assessment is not yet a relia-
ble predictor.

Fatality monitoring is particularly important when species of conservation concern are known to
inhabit a site, and thus likely to be negatively affected by development. It is also difficult to un-
derstand how mitigation requirements will be determined if impacts are not evaluated. Without
accurate fatality monitoring, the actual impacts are not known, creating unnecessary uncertainty
and associated conflict.

This concern can be partially ameliorated by requiring post-construction mortality monitoring in
appropriate instances.

This potentially stellar piece of legislation has serious concerns about the lack of considera-
tion of impacts to birds, other wildlife, and habitat.

Not fixing these issues will result in greater conflicts. Lets fix the issues in this piece of legis-
lation and avoid the slow downs and expense of court cases.

Amy Kahn
Conservation Chair
Rochester Birding Association
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Town of Caledonia, Livingston County 
 

Please see attached comments of Town of Caledonia. Identical comments will be submitted in
response to draft regulations at Subpart 900-6.



 

 

 
 
 

December 6, 2020 
 

VIA ELECTRONIC MAIL 
 
Houtan Moaveni 
Deputy Executive Director 
New York State Office of Renewable Energy Siting 
99 Washington Avenue 
Albany, New York 12231-0001 
General@Ores.ny.gov 
 
 Re:  Comments of Town of Caledonia 
  Draft ORES Regulations (19 NYCRR Subparts 900-1 – 900-5; 900-7 – 900-15) 

Draft ORES Uniform Standards and Conditions (19 NYCRR Subpart 900-6) 
 
Dear Mr. Moaveni: 
 

We are special counsel to the Town of Caledonia, Livingston County and are authorized to 
submit the following comments regarding the above-referenced proposed regulations (the “Regulations”). 
The Town of Caledonia is the primary site of one proposed Article 10 project, the 180-megawattt 
Horseshoe Solar, and other potential large solar energy projects. The Town of Caledonia therefore, has a 
first-hand experience participating in proceedings to permit large renewable energy facilities and an 
appreciation for the likely ongoing obligations such projects will impose on local communities and 
municipal governments. In particular, it is the Town that will be advocating for the application of its local 
laws and will be shouldering the ongoing monitoring, whether formal or informal, of the projects with 
respect to community character, road use, compliance conditions, code enforcement, abandonment, 
neighbor complaints, decommissioning, and other issues.  We appreciate the opportunity to comment on 
the proposed Regulations, which are broken down into two categories: Municipal participation in the 
consultation process and proceeding and the substantive aspects of the Regulations. 
 
Consultation with Local Agencies and the Local Agency Account 

Among other things, the Accelerated Renewable Energy Growth and Community Benefit Act 
(“Act”) provides for a new siting law for major renewable energy projects pursuant to Section 94-c of the 
Executive Law (the “Section 94-c Process).  The 94-c process replaces the Public Service Law Article 10 
process (“Article 10 Process”) for siting major renewable energy facilities.  Among the more significant 
distinctions between the Article 10 Process and Section 94-c Process provided in the Act is the elimination 
of the Article 10 Public Involvement Program and Preliminary Scoping Statement phases, which required 
intensive engagement with local communities, with a “consultation” with local municipalities (the 
“Consultation”) related to local law compliance, to occur at least 60 days prior to the filing of the project 
application.  Absent informal measures taken by developers, this change significantly limits the ability of 
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the host community to understand, influence, and participate in the review of projects that can have a 
significant impact on community character and resources. 

The proposed Consultation regulations at §900-1.3(a) provide the requirements for the Consultation 
with host communities.  Many of the prospective host communities are small towns with limited legal and 
technical resources available to them to fully participate in the Consultation, appreciate the potential 
impacts of the proposed projects, and come up to speed in the short timeframes available for the 
municipalities to meet their obligations in the 94-c Process.  While the regulations provide some needed 
clarity as to the scope of the Consultation lacking in the Act, they don’t provide sufficient notice and 
guidance to the host municipalities to ensure they have the necessary resources available to them to 
meaningfully participate in the Consultation.  We recommend that the Regulations be modified to provide 
the following additional measures to ensure meaningful host community participation during the 
Consultation without significantly impacting the objectives of the Act: 

1. While the Consultation Regulations provide the timeframe for when the Consultation is required 
to be conducted (i.e., more than 60 days prior to submitting the application), it provides no notice 
requirement to the chief executive officer of the municipality for the Consultation meeting.  To 
provide sufficient time to assemble its team of community members and consultants to participate 
in the Consultation, we recommend that notice of the Consultation meeting be provided at least 
30 days prior to the meeting. 

2. The Consultation Regulations at §900-1.3(a)(6) require the applicant to provide “Any potential 
impacts of the facility for which consultation with the municipality(ies) is required to inform the 
preparation of the exhibits to the application (including, but not necessarily limited to, 
transportation and visual resources).”   It would be helpful to the municipalities for the purposes 
of planning for the Consultation meeting for this subsection to cross-reference the particular 
exhibits requiring municipal consultation (e.g., §900-2.4(g) (overlay zone criteria); §900-2.4(h) 
(comprehensive plan consistency); §900-2.4(i) (known proposed land uses), etc.) so that the 
municipalities can ensure that all of the potentially applicable municipal consultations have been 
addressed during the Consultation meeting, without having to comb through nearly 60 pages of 
exhibit requirements to identify those where municipal consultation is required. 

3. The Regulations at §900-1.6(a)(7) require an electronic copy and one paper copy of the 
application be provided to a library serving the district of each member of the state legislature in 
whose district is to be located.  As worded, the selection of the library repository appears to be 
left up to the applicant and could result in the use of a library far from, and not typically used by, 
residents of the actual host municipality.  For example, the 133rd Assembly District spans from 
Pittsford in Monroe County to Hornell in Steuben County (more than 60 miles).  The 
identification of the library repository should instead be made by the chief executive officer of the 
host municipality(ies) and should be a topic to be discussed at the Consultation meeting.   

4. The participation of the host communities technical and legal experts during the Consultation will 
be critical in aiding the host community’s participation in the 94-c Process do that it can 
contribute to a complete record in the proceeding.  As currently stated, the local agency account 
does not clearly state whether such funds are eligible for costs incurred prior to the submittal of 
the application.   We request that §900-5.1(b) of the Regulations state that local agency account 
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funds may be used for consultant expenses incurred to support participation in the host 
community Consultation activities described in §900-1.3(a).  The basis for eligibility for these 
funds would be analogous to those supporting host community Public Scoping Statement pre-
application phase activities in the Article 10 process. 

5. We fully support the 75% the reservation of local agency account funds for potential awards to 
local agencies.  The local agencies, especially the host municipalities, have the primary local 
obligations in the 94-c Process, including its assessment of compliance with local laws.  We 
recommend considering raising the local agency reserve to 100% in instances when the proposed 
project spans more than one host community (town).  This will ensure that each host community 
has sufficient resources to fully participate in the proceeding. 

These measures will help to ensure informed host community participation during the Consultation, 
which will lead to better projects and potentially enhance community acceptance should the proposed 
project be approved.   

Substantive Requirements 

 Several substantive requirements in the proposed Regulations should be reconsidered to align with 
the needs of the host municipalities to mitigate local adverse impacts from the proposed projects: 

1. Section 900-2.5(c) refers to the requirement to identify whether an applicant is a transportation 
corporation and whether the applicant intends to acquire necessary lands through the use of 
eminent domain for the project.  First, the regulations should define the term “transportation 
corporation.”  Second, the provisions in §900-2.5(c) could be interpreted to imply (or at least 
support the proposition) that renewable energy project applicants qualify for status as a 
transportation corporation under the Transportation Corporations Law and can use eminent 
domain to acquire lands for their proposed projects.  The Act provides for no so such authority for 
large renewable energy project applicants and is silent on whether applicants can be treated as (or 
even mentions) transportation corporations.  This section should be deleted.   

2. Section 900-2.6(d)(Table 2) provides setbacks for solar facilities that are much less than most 
current local laws.  While it may be appropriate to set lesser setbacks for the purposes of 
statewide regulations, there is a potential implication that greater setbacks present in most local 
laws are unreasonably burdensome.  This section should be amended to state that the presence of 
setbacks stated in local laws greater than those in Table 2 does not create a presumption that the 
local law setbacks are unreasonably burdensome. 

3. Section 900-2.6(d) (Table 2) includes the use of a fixed 50-foot setback from the centerline of 
public roads as the reference point for road setbacks.  The use of the centerline of public roads is 
an inappropriate reference point for public road setbacks since the safety, environmental, and 
aesthetic impacts from the placement of solar facilities adjacent to local roads is more reasonably 
a function of the distance the facility is set back from the edge of the road itself.  For example, a 
fifty-foot setback from the centerline of multi-lane public roads could place the solar facility right 
at the edge of the road and in harms way in the event of a vehicle accident.  Table 2 should be 
revised to reference the edge of the right-of-way of the public road for the public road setback 
requirement. 
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4. Section 900-2.6(f)(i)(a): Since setbacks from residences are a design requirement, the general site 
plans should show the location of adjacent residences so an assessment of setbacks can be made. 

5. Section 900-2.7(a): In addition to wastes to be produced, the application should state the identity 
and quantity of hazardous substances present at the facility.  These hazardous substances 
potentially can become hazardous wastes in the future, so it is appropriate to understand the 
potential impacts. 

6. Section 900-2.7(d): Copies of plans required by §900-2.7(b), (c) should also be reviewed and 
commented on by local and county emergency responders in addition to state officials as they 
will be the ones tasked with responding to incidents at the facility.  

7. Section 900-2.8(h)(1): Commercial businesses such as banquet facilities, motels, inns, and similar 
businesses that could be adversely impacted by excessive noise should be added to the list of 
sensitive receptors. 

8. Section 900-2.9(b)(4): Residential and commercial business locations should be considered 
among the areas selected for important viewpoints for the purposes of the Visual Impact 
Assessment because many residents and business have selected their location for, among other 
things, the visual resources present. 

9. Section 900-2.9(d):  While this section provides some design standards for visual impact 
mitigation, it provides no objective performance standard for the assessment of mitigation 
strategies.  We recommend that the Visual Impacts Minimization and Mitigation Plan achieve a 
standard of minimizing the visual impacts from the facility to the maximum extent practicable. 

10. Sections 900-2.9(d)(8), 900-10.2(e)(4), and 900-6.4(l)(3): Successful implementation of the 
Plantings Plan is, to a significant extent, a determination of the eventual effectiveness of the 
Visual Impacts Minimization and Mitigation Plan.  As such, a two-year period for monitoring the 
effectiveness of the Plantings Plan is wholly inadequate for ensuring the visual impacts are 
mitigated for the potential 40-year life of the facility.  The facility should be required to perform 
annual inspections and replacements, as needed, of plantings to insure the ongoing performance 
of these visual mitigation measures for the life of the facility.  Similarly, the Vegetation 
Management Plan should include ongoing maintenance requirements for visual mitigation buffers 
and plantings to ensure their ongoing performance. 

11. Sections 900-2.24, 900-10.2(b), and 900-6.6(b): Municipalities have significant concerns over the 
financial viability of facility operators near the end of useful life of the facility.  As a result, the 
availability of sufficient financial resources for the municipality to decommission the facility and 
restore the facility site is of great importance.  Several provisions in the regulations impacting the 
decommissioning plan can be strengthened to ensure these concerns are addressed:  

a. The regulations require that the decommissioning salvage value (the estimated value to 
be realized from recycling components) be taken into account when determining the net 
decommissioning and site restoration estimate.  The net estimate is the amount that will 
be available to municipalities to decommission a facility if abandoned by the owner.  
This is a significant departure from the requirements consistently applied under Article 
10.  Given that decommissioning will not take place for 25 to 35 years or more and the 
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rapidly changing pace of technologies and materials, it is extremely difficult to project 
what, if any, materials will be valuable for recycling 25 years or more in the future and 
how to estimate that value. Based on past experience, developers may over-estimate 
salvage value and have been seen to claim that the entire gross decommissioning cost will 
be covered by the salvage value amount, and therefore no decommissioning funds are 
needed in a bond for the municipalities.  Additionally, if the Regulations are not changed, 
they will place the burden on municipalities to understand and pursue industrial recycling 
and will not provide them with the funds upfront to do so or to hire consultant assistance 
with the task.   In light of these issues, the salvage value should not be considered in 
assessing the required financial security for facility decommissioning and restoration.   

b. Alternatively, the Regulations should require that a periodic re-evaluation of the 
decommissioning and site restoration estimate (every 5 years), and the salvage value in 
particular, be performed, and the required financial security adjusted, so that the estimate 
incorporates changing trends in recycling and renewable energy technology.  In addition, 
should a salvage value continue to be considered in the decommissioning cost estimate, a 
minimum proportion (such as a floor of 50%) of the estimated cost for performing the 
decommissioning and site restoration work should be provided as surety to ensure some 
funds are made available to the municipalities to engage the appropriate recycling 
consultants and commence decommissioning work. 

c. No reference is made in the Regulations to enable municipalities to trigger the 
decommissioning plan in the event of abandonment of the facility.  Provisions for 
determining formal abandonment such that the municipalities can use the financial 
security to implement the decommissioning and restoration plan should be provided. 

12. Sections 900-2.25, 900-8.4(d), and 900-8.3(c)(1), (4): The regulations (§900-2.25) require the 
applicant to justify the local laws that ORES should elect to not apply to the facility based on the 
unreasonably burdensome standard.  However, the regulations effectively shift the burden of 
persuasion to the municipality to defend its local laws.  Section 900-8.4(d) requires the 
municipality to state whether the proposed facility complies with local laws. Presumably, the 
municipality will state that the proposed facility does not comply with those laws the applicant 
has identified as unreasonably burdensome. However, §900-8.4(d) requires that for these 
deviations from local laws to actually be adjudicated, the municipality is required to propose the 
adjudication of the non-compliances with local laws in its petition for party status.  Section 900-
8.3(c)(4) puts the burden of persuasion on the municipality to demonstrate that these deviations 
from its local law are both substantive and significant.  By shifting the burden of persuasion on to 
the municipality, this effectively presumes that the local laws an applicant chooses not to apply 
are not substantive and significant, which greatly disrespects the actions of local legislative 
bodies and substantially deviates from the principals of home rule.  The Regulations should be 
revised so that the burden of persuasion is put on the applicant to demonstrate that the local laws 
it chooses not to apply are not substantive and significant and worthy of adjudication to deem 
they are unreasonably burdensome.   
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Thank you for the opportunity to comment on this matter. 

 
Sincerely, 

 
     KNAUF SHAW LLP 
 
      

 

 
 DWIGHT E. KANYUCK 

 
 
 
cc: Dan Pangrazio, Town Supervisor, Town of Caledonia 
 
 
 
 
 



Comments 

 of the  

Northeast Dairy Producers Association 

NYS Vegetable Growers Association 

 
Re: Chapter XVIII, Title 19 of NYCRR Part 900 Office of Renewable Energy Siting Subparts 900-1 – 900-5; 

900-7 – 900-14 

December 7, 2020 

On behalf of the Northeast Dairy Producers Association and the NYS Vegetable Growers Association, the 

following comments are submitted on the proposed Chapter XVIII, Title 19 of NYCRR Part 900.  The 

Office of renewable Energy Siting plays a critical role in scoping and guiding the proper locations for 

renewable energy projects, particularly large scale solar installations, and therefore must incorporate a 

sensitivity to the use of New York farmland, particularly farmland comprised of soil classifications 1-4.  

Therefore, the following comments are provided to enhance the draft regulations in a manner that 

insures the proper incorporation of sensitivity to this irreplaceable natural resource. 

NYS Constitution, Article XlV, Section 4: “the policy of the state shall be to conserve and protect its 

natural resources and scenic beauty and encourage the development and improvement of its 

agricultural lands for the production of food and other agricultural products.” This constitutional 

guidance should provide clear indisputable direction over the use and prioritization of New York 

farmland.  Our forefathers understood the finite and irreplaceable characteristics of New York’s 

farmland resources and state policies must reflect this constitutional guidance.  Further, the COVID-19 

pandemic revealed the vulnerabilities and weaknesses in a global food supply chain, highlighting the 

positive impacts of retaining farmland, farms, and farmers closer to our communities to enhance food 

security. 

Protecting our irreplaceable farmlands has been a priority policy for New York State for several decades. 

Since the early 1990’s more than $180 million in state funding has gone towards protecting over 76,000 

acres of farmland for food and crop production in New York—commitments and investments that have 

ramped up under this administration.  New state policies that effectively offer an inconsistent direction, 

away from state constitutional guidance, should be realigned to reflect a prioritization of farmland for 

agricultural production purposes. 

Nearly 7 million acres of farmland currently form the foundation of New York’s agriculture industry that 

generates nearly $45 billion in annual economic activity, 160,000 jobs, food for New Yorkers and others, 

and environmental services such as clean water, clean air, flood mitigation and carbon sequestration.  

Research has shown that as of Fall 2019 solar development projects, submitted under the Article X 

program, proposed a significant portion of the proposed project boundaries that overlap with farmland 

best suited to continue to produce food, fiber and renewable fuels. In fact, of the 217,502 acres of 

farmland identified in these projects, 94,122 acres or 43 percent is considered “nationally significant” in 

their ability to continue to produce food viably with little environmental impact over time. This is a 

significant percentage, and the total number of farmland acres identified for development is likely to 

grow under the new siting law.  Therefore, there is a clear need to infuse thoughtful policy to address 

this land use conflict with good policy to create win-win scenarios for farming and renewable energy 

production. 



Finding the win-win to Build Renewable Energy and Protect Farmland 

To continue to produce food and retain a viable farm economy in communities throughout the state, 

particularly in areas where our most precious farmland is located, we must recognize and treat our most 

productive, versatile, and resilient farmland as irreplaceable, and a priority for protection from 

development.  However, we recognize that to reach our climate goals some solar development on 

farmland will be necessary.  Unlike wind installations, there are inherent land use conflicts between 

using land for solar energy and land for food.  

While the Clean Energy Plan recognizes that the impact to farmland from renewable development 

overall may be minimal, the plan takes neither farmland quality or the impact of large scale projects on 

specific communities and on the land base available for farming therein. Therefore, it is critical to pay 

special attention to how the regulations and US&C governing large scale solar permitting will impact 

agricultural lands to ensure we are working to build renewable energy in a way that minimizes and 

mitigates these impacts to avoid irreparable harm to local farm economies. 

Given the state constitution, state law, and the importance of our agricultural lands, to our food supply, 

economy, and future food system resilience, we acknowledge that it is our duty to write regulations that 

provide both a pathway towards renewable development, and a pathway to retain our best land for 

farming. We must get this right now as this will impact land use and the farm economy for years to 

come. 

Recommendations: 

First, the exclusion of a financial mechanism to avoid, minimize, and mitigate the impact to our most 

productive, versatile, and resilient farmland is notable. Such a fee could incentivize developers to locate 

solar installations on marginal or less productive lands first.  We acknowledge that NYSERDA proposes to 

include a mitigation fee to drive innovative siting that both builds our renewable energy generation 

capacity while protecting precious farmland.  But the lack of inclusion of this structure or fee in the ORES 

regulations will limit mitigation incentives to only those projects that apply for NYSERDA programs.  We 

recommend including this type of mitigation fee in the ORES Regulations and Standards and Conditions.  

Second, the ORES regulations do not require solar developer pre-application consultation with NYSAGM 

as is required with DEC. We recommend solar developer pre-application with NYSAGM to assure 

achievement of the solar energy buildout while protecting our agricultural resources.  

Third, regarding exhibits, ORES is requesting a lot of important information from the developer, but how 

this information will be used to minimize impacts is unclear. Regulations could be more prescriptive 

regarding use of this information and explaining how the information gathered will be used to direct 

and/or determine changes to proposals that will minimize the impact on New York’s agricultural soils.  

Fourth, regarding the agricultural plan, greater clarity is needed on the elements that lead to a plan that 

will “avoid, minimize, and mitigate agricultural impacts to active agricultural lands (i.e., land in active 

agriculture production defined as active three (3) of the last five (5) years within NYS Agricultural Land 

Classified Mineral Soil Groups 1 through 4”). As currently written, the regulations only reference 

NYSAGM guidelines after a siting proposal is submitted for consideration to the agency.  We recommend 

the following criteria for developer incorporation prior to submitting a proposal to ORES.  

1. The NYSAGM guidelines should be recognized as the absolute minimum of what developers 

can and should do to mitigate impact to farmland from the buildout of renewable projects.  If 

developers are to be given the choice not to follow these critical baseline guidelines, the  



 

conditions that trigger such an ability should be strictly defined, and not left to the subjective 

interpretation of the language “to the maximum extent practicable.” Further, not remediating 

these impacts should not be an option. ORES should define the consequences if the standards 

are not followed by developers. 

It is important to note that the NYSAGM guidelines apply only after a specific project is 

approved for construction.  Therefore, only referencing the NYSAGM guidelines does not satisfy 

the objective of “avoiding minimizing or mitigating” impacts to farmland as suggested in the 

proposed regulations. Additional guidance to developers to accomplish these important goals 

should be provided. The recent NYSERDA procurement lays out a much clearer picture to 

developers of what guidance means, and these regulations would be strengthened by 

incorporating the following:  

a) Seek to avoid locating projects on or in the NYS Agricultural Land Classification mineral 

soil groups 1-4. 

b) The Permitting Plan must address how it plans to minimize, remediate, or offset 

potential agricultural impacts. 

c) Consider siting on marginal farmland or farmland that is no longer considered 

economically viable for production. 

d) Seek to avoid siting solar projects on land leased for active farming activities, or to 

explore options to allow for farming activities to continue on a portion of the site. 

e) Make a commitment to implement vegetation management practices consistent with 

the New York Soil Health (NYSH) initiative. 

f) Commit to restoring the land to its original state as productive farmland at the end of 

the project’s useful life.  

g) To seek opportunities for agricultural co-utilization, or farming within the proposed 

project site. 

2. Second, this plan should be developed not just when proposing projects on Class 1-4 soils 

where land is actively farmed, but on all actively farmed agricultural lands. Further, the 

definition of “actively farmed agricultural lands should be expanded beyond “3 of the last 5 

years” to 5 of the last 7 years.  This expanded definition would accommodate government 

driven land set aside programs intended to curb production or encourage conservation yet give 

farmers flexibility to return the land to active production within a relatively short period of time.   

3. Third, greater clarity is needed regarding how the plan will be implemented, and how it will 

be enforced. We recommend making plan implementation one of the subjects of pre application 

consultation with NYSAGM. 

Submitted on behalf of the Northeast Dairy Producers Association and the NYS Vegetable 

Growers Association by: 

Rick Zimmerman 

Zimmerman and Associates 

194 Washington Ave, Suite 610 

 Albany, NY 12210 

518 426 0214; rzimmerman@zga-llc.com  
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Alliance for Clean Energy New York 
 

December 7, 2020

Submitted via email: General@Ores.ny.gov
(PLEASE SEE UPLOADED FILE)

Mr. Houtan Moaveni
Deputy Executive Director
New York State Office of Renewable Energy Siting
99 Washington Avenue
Albany, New York 12231-0001

Re: AWEA and ACE NY Comments on the Sound Components of the ORES Proposal

Dear Mr. Moaveni,

The American Wind Energy Association (AWEA) and the Alliance for Clean Energy New York
(ACE NY) are submitting these comments on the New York State Office of Renewable Energy
Siting's (ORES) proposed draft rules for permitting new wind and solar energy projects, Chapter
XVIII, Title 19 of NYCRR Part 900. This set of comments is focused on sound-related requirements.

AWEA and ACE NY established a working group of acoustical consultants to review and comment
on the sound portions of the proposed rule. The individuals in this group collectively have worked
on every project permitted through the existing Article 10 process.

It is our professional opinion that our recommendations included in these comments – and
expressed in Appendix 1 as a red-lined version of the applicable portions of the ORES regulatory
proposal – will strengthen these regulations with respect to methods to predict and analyze sound
impacts from proposed wind and solar projects. These recommendations represent best professional
practice and will streamline and simplify the regulations without sacrificing community protection
or reducing an operator's obligations to comply with the sound standards established in 900-6,
Uniform Standards and Conditions.

We appreciate the opportunity to comment on these portions of the regulations and would welcome
the opportunity to review our submittal with you at any time.

Respectfully submitted,

Hilary Clark, AWEA
Anne Reynolds, ACE NY

PLEASE SEE UPLOADED FILE
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AWEA and ACE NY Comments on Chapter XVIII, Title 19 of NYCRR Part 900 
Wind and Solar Energy Permitting Requirements Regarding Sound 

 
 900-2.8 Exhibit 7 (Noise and Vibration); Subpart 900-6.1 (Facility Authorization); Subpart 900-6.5 (Facility 

Operation); Subpart 900-6.4 (Facility Construction and Maintenance) 
 

December 7, 2020 
 

 

I. Introduction 
 
The American Wind Energy Association (AWEA) and the Alliance for Clean Energy New York 
(ACE NY) submit these comments and recommendations regarding the New York State Office of 
Renewable Energy Siting’s (ORES) proposed draft rules for permitting new wind and solar energy 
projects, Chapter XVIII, Title 19 of NYCRR Part 900.  
 
This set of comments is focused on sound-related requirements, specifically Subpart 900-2.8 (Exhibit 
7: Noise and Vibration) and Subparts 900-6.1 (Facility Authorization), 900-6.4 (Facility 
Construction and Maintenance) and 900-6.5 (Facility Operation). Our comments on the remaining 
portion of the ORES regulatory proposal will be submitted in a separate document.  
 
Overall, there is broad agreement and support among renewable energy companies for establishing 
uniform standard conditions for sound and modeling methodologies used to assess renewable energy 
project compliance with such conditions during the permitting phase. Our recommendations are 
primarily focused on improving clarity and reducing duplication, especially between §900-2.8 and 
Subpart 900-6.5.  
 
In Part II we identify our priority issues, in Part III we provide a narrative discussion of all 
recommendations, and in Appendix 1 (below) we have provided a strikeout/underline version of the 
sound portions of the ORES regulatory proposal.  
 
These comments have been developed by the AWEA and ACE NY in consultation with member 
companies and acoustical consultants familiar with the existing Article 10 process. 
 

II. Priority Recommendations 
 

1. Clarify Uniform Standards are Project-only.  A cumulative impacts study is required by 900-
2.8[c]. While the renewable energy industry does not object to this requirement, the proposed 
language in Part 900-6 should be modified to clarify that the noise standard applies to all 
components of the project, not to other facilities outside of the permittee’s control. Given the 
potential site-specific complexities associated with a cumulative assessment, it is expected that 
potential cumulative conditions would be developed on a project specific basis.   

 
2. One post-construction sound study should be required.  We support the use of a single 

operational sound survey rather than the two studies required in §900-6.5 (a)(2) of the proposal.  
The single study should be performed during the conditions with the best signal to noise ratio 
(i.e. in leaf-off conditions). This has proven to be best practice. Therefore, we recommend that 
one study be required and that the timing of the survey be adjusted to allow for testing during 
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leaf-off conditions. In the unlikely event that this is not sufficient, the change we propose 
provides for a second survey at the discretion of the ORES.  

 
3. Modify the proposal to simplify and clarify.  The remainder of our recommended changes to 

the regulatory proposal are designed to avoid confusion, reference the best standards, and avoid 
duplication between Part 900-2.8 and 900-6.5. While each of these recommended changes may 
be minor, taken together we believe they will greatly improve the regulations and avoid future 
conflicts. 

 
4. An ambient sound study should not be required.  The renewable energy industry urges ORES 

to eliminate the requirement to do an ambient sound study, currently required in the proposal at 
Part 900-2.8(i). Because all permit applicants will be subject to the same sound standard that is 
established in Part 900-6, the ambient sound study will not be used by ORES in any decision-
making. Therefore, it should not be required. 

 

III. Explanation of All Recommended Changes 
 

Each of the recommended changes outlined in this part are reflected in the redlined version of the 
ORES regulatory proposal which is included as Appendix 1.  

 
§900-2.8 Exhibit 7: Noise and Vibration 
 
§900-2.8 (b).  Modifications to this part are proposed because the concept of a “design goal” appears 
to be the same as limit, therefore one can consolidate all limits in Subpart 900-6.5 to simplify the 
regulations.   
 
§900-2.8 (c).  This part is related to one of our priority requested changes (please refer to our 
comment on §900-6.5 (a)(1)). The change we recommend to §900-2.8 (c) in Appendix  1 is designed 
to clarify that the purpose of the cumulative analysis is not to evaluate compliance of facilities outside 
of the permittee’s control with noise standards in §900-6.5 (a)(1), rather it is to identify if potential 
cumulative sound levels warrant additional analysis or site-specific permit conditions.  
 
§900-2.8 (d).  The modeling means and methods required by Exhibit 7 result in predicted sound 
levels that are independent of duration. That is, the predictions outlined are based on all equipment 
capable of operating simultaneously being included in the model at its highest sound level, thus the 
reference to durations may be an inadvertent source of confusion. For clarity, the IEC standard for 
determining the apparent sound power level is added. 
 
§900-2.8 (e).  The standard referenced for tones has been revised as the reference in the proposal, 
ASA S12.9 Part 3, can result in a finding of tonality for a steadily decreasing spectrum where there 
is no tonal spike. 
 
§900-2.8 (i).  This is another of our priority recommendations. The sound limits are clearly defined 
in Uniform Standards and Conditions, Subpart 900-6.5 and do not require the determination of 
baseline sound levels to enable a finding of compliance. That is, the ambient sound study required in 
Part 900-2.8(i) [“an evaluation of ambient pre-construction baseline noise conditions”] will not be 
used in ORES decision-making and should not be required.  
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§900-2.8 (j).  As proposed, this section requires an “evaluation of future noise levels during 
construction…including predicted A-weighted/dBA sound levels using computer noise modelling as 
follows:…” Yet the equipment used to construct wind and solar facilities is the same or very similar 
to that used on other common major infrastructure programs. The development of construction noise 
contours for wind and solar projects is not consistent with construction noise evaluations for other, 
typically more intensive, infrastructure projects. The United States Department of Transportation has 
evaluated sound levels from construction equipment and NYSDOT establishes requirements for a 
construction noise analysis. Alternatively, the General Assessment method outlined in Federal 
Transit Administrations 2018 Transit Noise and Vibration Impact Assessment Manual can be 
considered. For these reasons, the current proposed requirement in [j] is excessive and we urge ORES 
to not require the noise contours for the construction phase.  
 
§900-2.8 (m).  As discussed in the comment on §900-2.8 (j), sound levels associated with 
construction of wind and solar facilities are not extraordinary and Exhibit 10 addresses potential for 
damage from blasting or pile driving. Therefore, we suggest that the entirety of (m) be deleted. At 
the very least, (m)(2) should be deleted because Exhibit 10 already addresses this issue.  
 
§900-2.8 (o).  Projects should not be artificially restricted in their ability to deploy the best available 
technology, including noise reduced operation (NRO) strategies. Subpart 900-6.5 establishes the 
applicable limits which the permittee has an obligation to satisfy.  
 
§900-2.8 (p).  We believe the level of detail in this part may be overly prescriptive and this 
information may not always be necessary in all cases. Accordingly, we request that “upon request” 
be added to the first sentence of this section. 

§900-2.8 (q).  Would the definition/glossary discussed here be appropriate for inconclusion in the 
regulations themselves rather than or in addition to inclusion in the application?   
 
 
§900-6.1 Facility Authorization 

 
§900-6.1 (k).  There is broad agreement for the best practices identified with respect to typical 
construction noise. Compliance with existing construction noise regulations is expected to be 
reasonable. In the event unreasonably restrictive local laws are developed, it is expected the Office 
has the ability to waive them. Alternatively, add “to the extent reasonable and feasible” to the end of 
(k)(3). [NOTE: This point is also relevant to (k)(3) under §900-6.4 (Facility Construction and 
Maintenance).] 
 
 
§900-6.4 Facility Construction and Maintenance 

 
§900-6.4 (m)(2).  There is broad agreement with referencing the U.S. Bureau of Mines criteria and 
that blasting should be addressed separately in Exhibit 10, rather than in Exhibit 7.  
 
 
§900-6.5 Facility Operation 

 
§900-6.5 (a)(1).  In Appendix 1, we propose a reordering of the Uniform Standards and Conditions 
in §900-6.5 (a)(1). This recommended reordering will improve the clarity and flow by identifying 
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the criteria in (i) and (ii) and adjustments to that criteria in (iii). We suggest that the presence of tones 
is clarified to be a five (5) dBA penalty rather than a prohibition. (While it would be preferred to 
have uniform criteria, it is understood that Article VII proceedings utilize criteria similar to (ii) and 
(iii) for substations.) We suggest the deletion of 16 Hz in (iv) because the concerns regarding airborne 
induced vibration are addressed in (v). In fact, there is lack of evidence supporting these concerns, 
nonetheless, it is agreed that (v) is expected to yield reasonable resolution in the event of such 
complaint. It is also anticipated that similar to the existing Article 10 process, project modifications 
that do not result in material different effects can be addressed in supplemental analysis. For example, 
projects can implement the latest turbine technology prior to construction by providing the Office 
with enough evidence that it is similarly predicted to comply with the applicable criteria.  
 
We also note that (a)(1) as currently proposed says “Noise levels by all noise sources from wind 
facilities” which to be abundantly clear should state, “Noise levels by all noise sources from the 
permittee’s wind facilities shall:”. This is one of our priority changes, because wind facilities 
permitted outside of Article 10/94-c have different noise standards. It is recognized that potential 
cumulative concerns would be addressed in site specific, rather than uniform, permit conditions.   

 
§900-6.5 (a)(2).  This is the third of our priority issues. This Part, as proposed, requires “at least two 
sound compliance tests” but we support the use of a single operational sound survey during the 
conditions with the best signal to noise ratio (leaf-off conditions).  This has proven to be best practice. 
We recommend that the timing of the survey be adjusted to allow for testing during leaf-off 
conditions. In the unlikely event that this is not sufficient, the changes we proposed provide for a 
second survey at the discretion of the Office.  

 
§900-6.5 (a)(3).  In the unlikely event of an exceedance, we recommend that the resolution is 
developed based on the facts of the individual case. We consider the current level of detail 
unnecessary and speculative. A competent acoustical professional will be able to tailor a 
minimization plan to address the site-specific concerns and work with the ORES on developing a 
reasonable and feasible implementation plan.  

 
§900-6.5 (a)(4).  We recommend that Items (iii) and (v) be consolidated – this will help to simplify 
and clarify the requirement. Evidence documenting substantial amplitude modulation identified in 
(iv) at operating wind projects in New York or elsewhere in the nation is lacking thus the potential 
implementation challenges including false positives and false negatives is unknown. A more 
thorough discussion of this would be prudent and subsection (iv) has been deleted until such a 
discussion occurs.  
 
§900-6.5 (b)(1).  For enhanced clarity and consistency, we recommend that the standards for solar 
(which are expected to also apply to energy storage) be addressed here rather than Section 900-2.8. 
Moreover, we suggest that additional flexibility regarding daytime sound level limits may be prudent. 
A 45 dBA requirement for facilities that are expected to emit their highest sound levels during the 
daytime hours has the potential to limit the viability of some projects. 
 
Further, in consideration that solar projects are operational generally only during the day, we propose 
introducing the concept of daytime and nighttime periods for the noise limits. This concept is 
included in the noise guidelines for other jurisdictions and has been considered in most of the noise 
impact assessments for solar projects in New York under the Article 10 process. Therefore, a 5 dBA 
adjustment for daytime is proposed, for a noise limit of 50 dBA for non-participating residences 
during the daytime, with ‘daytime’ defined as the start of twilight to the end of twilight. This limit is 
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used for other proposed solar projects in New York (e.g.: Morris Ridge Solar – Pre-Construction 
Noise Impact Assessment, page 6). We believe that, by recognizing the operational realities of solar 
projects (that the inverters and substation are running during the daytime), this amendment to the 
regulations will provide flexibility for solar development while continuing to be consistent with 
precedent, and accounting for the greater sensitivity to nighttime noise.  

 
 

IV. Conclusion 
 
We appreciate the opportunity to offer these recommendations. Further, it is appropriate that the 
detailed methodology for the post-construction monitoring is not fully incorporated into this 
regulatory proposal, and our organizations would welcome the opportunity to join an advisory work 
group to help inform ORES’s development of guidance on appropriate compliance monitoring for 
sound compliance.  
 
 

 
 
 

Appendix 1 to Follow  
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APPENDIX 1: Recommended Changes to ORES Sound Proposal  
 

 

§900-2.8 Exhibit 7: Noise and Vibration 
 

Exhibit 7 shall contain: 

 
(a) A study of the noise impacts of the construction and operation 

of the facility. The name(s) of the preparer(s) of the study and 

qualifications to perform such analyses shall be stated. If the 

study is prepared by certified member(s) of a relevant professional 

society or state, the details of such certification(s) shall be 

stated. 

 
(b) Design Goals: The study shall demonstrate document predicted 

noise levels from the facility as specified in this section and 

compare the predicted sound levels to the Subpart 900-6.5 (a) and/or 

(b) Uniform Standards and Conditions, Facility Operations, Noise 

Limits for Wind Facilities, Noise Standards for Solar Facilities. 

that noise levels from noise sources at the facility will comply 

with the following: 

 

(1) For wind facilities: 

 
(i) A maximum noise limit of forty-five (45) dBA Leq (8-hour), 

at the outside of any existing non-participating residence, 

and fifty-five (55) dBA Leq (8-hour) at the outside of any 

existing participating residence; 

 
(ii) A prohibition on producing any audible prominent tones, 

as defined by using the constant level differences listed 

under ANSI S12 .9-2005/Part 4 Annex C (sounds with tonal 

content) (see section 900-15.1(a)(1)(iii) of this Part), at 

the outside of any existing non- participating residence. 

Should a prominent tone occur, the broadband overall (dBA) 

noise level at the evaluated non-participating position shall 

be increased by 5 dBA for evaluation of compliance with 

subparagraph (i) and (v) of this paragraph; 

 
(iii) A maximum noise limit of sixty-five (65) dB Leq- (1-

hour) at the full octave frequency bands of sixteen (16), 

thirty-one and a half (31.5), and sixty-three (63) Hertz (Hz) 

outside of any existing non-participating residence in 

accordance with Annex D of ANSI standard 



 

S12.9-2005/Part 4 Section D.2.(1) (Analysis of sounds with 

strong low-frequency content) (see section 900-

15.1(a)(1)(iii) of this Part); 

 

(iv) Not  producing  human perceptible vibrations  inside 

any existing non-participating residence that exceed the 

limits for residential use recommended in ANSI/ASA Standard 

S2.71-1983 (R August 6, 2012) "Guide to the evaluation of 

human exposure to vibration in buildings” (see section 900-

15.1(a)(1)(i) of this Part); 

 
(v) A maximum noise limit of forty (40) dBA Leq (1-hour) at 

the outside of any existing non- participating residence from 

the collector substation equipment; and 

 

(vi) A maximum noise limit of fifty-five (55) dBA Leq (8-

hour), short-term equivalent continuous average nighttime 

sound level from the facility across any portion of a non- 

participating property except for portions delineated as NYS-

regulated wetlands pursuant to section 900-1.3(e) of this 

Part and utility ROW. The applicant shall demonstrate 

compliance with this design goal through the filing of noise 

contour drawings and sound levels evaluated at the worst-

case discrete locations. No penalties for prominent tones 

will be added in this assessment. 

 

(2) For solar facilities: 

 
(i) A maximum noise limit of forty-five (45) dBA Leq (8-

hour), at the outside of any existing non-participating 

residence, and fifty-five (55) dBA Leq (8-hour) at the 

outside of any existing participating residence; 

 
(ii) A maximum noise limit of forty (40) dBA Leq (1-hour) at 

the outside of any existing non- participating residence from 

the collector substation equipment; 

 

(iii) A prohibition on producing any audible prominent 

tones, as defined by using the constant level differences 

listed under ANSI S12 .9-2005/Part 4 Annex C (sounds with 

tonal content) (see section 900-15.1(a)(1)(iii) of this 

Part), at the outside of any existing non- participating 

residence. Should a prominent tone occur, the broadband 

overall (dBA) noise level at the evaluated non-participating 

position shall be increased by 5 dBA for evaluation of 

compliance with subparagraph (i) and (ii) of this paragraph; 

and 
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(iv) A maximum noise limit of fifty-five (55) dBA Leq (8-

hour), short-term equivalent continuous average sound level 

from the facility across any portion of a non-participating 

property except for portions delineated as NYS-regulated 

wetlands pursuant to section 

900-1.3(e) of this Part and utility ROW to be demonstrated 

with modeled sound contours 

drawings and discrete sound levels at worst-case locations. 

No penalties for prominent tones will be added in this 

assessment. 

 

(c) Radius of Evaluation: Evaluation of the maximum predicted noise 

levels to be produced during operation of the facility shall be 

conducted for all sensitive receptors within the sound study area, 

defined as follows: 

 

1) For wind facilities, the evaluation shall include, at a 

minimum, all sensitive receptors in a one (1)-mile radius from 

any wind turbine or substation proposed for the facility. For the 

cumulative noise analysis, the modeling shall include noise from 

any wind turbine and substation existing and proposed by the time 

of filing the application and any existing sensitive receptor 

within a two (2)-mile radius from any wind turbine or substation 

proposed for the facility. The purpose of the cumulative analysis 

is to provide a complete environmental review record and not to 

evaluate compliance of facilities outside of the permittee’s 

control with noise standards in §900-6.5 (a)(1). 

 

(2) For solar facilities, the evaluation shall include, at a 

minimum, all sensitive receptors within a one thousand five 

hundred (1,500) foot radius from any noise source (e.g., 

substation transformer(s), medium to low voltage transformers, 

inverters) proposed for the facility or within the thirty (30) dBA 

noise contour, whichever is greater. For the cumulative noise 

analysis, the modeling shall include noise from any solar facility 

and substation existing and proposed by the time of filing the 

application and any existing sensitive receptors within a three 

thousand (3,000)- foot radius from any noise source proposed for 

the facility or within the thirty (30) dBA noise contour, 

whichever is greater. The purpose of the cumulative analysis is 

to provide a complete environmental review record and not to 

evaluate compliance of facilities outside of the permittee’s 

control with noise standards in §900-6.5 (a)(1). 
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(d) Modeling standards, input parameters, and assumptions: 

 
(1) For both wind and solar facilities, the evaluation shall use 

computer noise modeling software that follows the ANSI/ASA S12.62-

2012/ISO 9613-2:1996 (MOD) (see section 900-15.1(a)(1)(v) of this 

Part) or the ISO-9613-2:1996 propagation standards (see section 

900-15.1(g)(1)(i) of this Part) with no meteorological correction 

(Cmet) added. The model shall: 

 

(i) Set all noise sources which can operateing 

simultaneously at maximum sound power levels; 

 
(ii) Use a ground absorption factor of no more than G=0.5 

for lands and G=0 for water bodies; 

 

(iii) Use a temperature of ten (10) degrees Celsius and 

seventy (70) percent relative humidity; 

 

(iv) Report, at a minimum, the maximum predicted: A-weighted 

dBA Leq (1-hour or 8-hour) sound pressure levels in a year, 

and the maximum linear/unweighted/Z dB (Leq 1-hour)  sound 

pressure levels in a year from in the thirty-one and a half 

(31.5) Hz and sixty-three (63) up to the eight thousand 

(8,000) Hz full-octave band, at all sensitive sound receptors 

within the radius of evaluation; 

 

(v) Report the maximum predicted A-weighted dBA Leq sound 

pressure levels in a year (Leq (8-hour)) at the most 

critically impacted external property boundary lines of the 

facility site (e.g., non-participating boundary lines); 

 

(vi) Report the information in tabular and spreadsheet 

compatible format as specified herein and in subdivisions 

(f)(3) and (q)(2) of this section. A summary of the number 

of receptors exposed to sound levels greater than thirty-

five (35) dBA will also be reported in tabular format grouped 

in one (1)-dB bins; and 

 

(vii) Report noise impacts with sound level contours 

(specified in subdivision (k) of this section) on the map 

described in subdivision (h) of this section. 

 

(2) For wind facilities, the model shall: 

 
(i) Be performed at a minimum for the turbine model with 

the highest apparent broadband A- weighted sound power 

level per IEC 61400-11 at any wind speed condition; 
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(ii) Use a one and a half (1.5) meter assessment point above 

the ground and the addition of a minimum uncertainty 

adjustment factor of two (2) dBA, or a four (4) meter 

assessment point above the ground and the addition of an 

uncertainty minimum adjustment factor of zero (0) dBA or 

greater. 

 

(3) For solar facilities, the model shall use a one and a half 

(1.5) meter assessment point above the ground and the addition 

of an uncertainty factor of zero (0) dBA or greater. 
 

(e) Evaluation of prominent tones for the design: 

 
(1) For  wind  and  solar  facility  noise  sources:  The  

evaluation  shall  be  conducted  by  using manufacturer sound 

information, the ANSI/ASA S12.62-2012/ ISO 9613-2:1996 (MOD) (see 

section 900-15.1(a)(1)(v) of this Part) or the ISO 9613-2:1996 

propagation standard (see section 900-15.1(g)(1)(i) of this Part) 

attenuations (Adiv, Aatm, Agr, and Abar), and the “prominent 

discrete tone” constant level differences (Kt) specified in ANSI 

/ASA S12.9-2013 Part 3 Annex B 2005 Part 4 Annex C, Section B.1 

(see section 900-15.1(a)(1)(ii) of this Part), as follows: fifteen 

(15) dB in low-frequency one-third-octave bands (from twenty-five 

(25) up to one hundred twenty-five (125) Hz); eight (8) dB in 

middle-frequency one-third-octave bands (from one hundred sixty 

(160) up to four hundred (400) Hz); and five (5) dB in high-

frequency one-third-octave bands (from five hundred (500) up to 

ten thousand (10,000) Hz). 

 
(2) For substation transformers and other solar facility noise 

sources (such as inverters/medium to low voltage transformers) 

where no manufacturer’s information or pre-construction field 

tests are available, the sounds emissions will be assumed to be 

tonal and prominent. 

 

(f) Evaluation of low frequency noise for wind facilities: If other 

wind turbines considered for the facility have lower (or equal) 

broadband A-weighted sound power levels than the turbine modeled in the 

application, but greater maximum un-weighted sound power levels at the 

thirty-one and a half (31.5) Hz, or sixty-three (63) Hz full-octave 

bands, the estimate of low frequency noise levels at the thirty-one and 

a half (31.5) Hz, or sixty-three (63) Hz bands shall be based on: 

 
(1) Computer noise modeling that uses the maximum sound power 

levels at the thirty-one and a half (31.5) and sixty-three (63) 

Hz frequency bands at any wind speed among all turbines considered 

for each turbine location. 
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(2) Alternatively, if the noise modeling uses only one (1) wind 

turbine model across the site and if noise reduction operations 

are not used in the design, the noise levels at the thirty-one and 

a  half (31.5) and sixty-three (63)Hz full octave bands can be 

estimated by applying corrections to the low-frequency band sound 

pressure results from the computer noise modeling for the turbine 

with the maximum overall broadband sound power level. These 

corrections will be equivalent to the differences between the 

maximum sound power levels at the thirty-one and a half (31.5) and 

sixty-three (63) Hz bands at any wind speed for all turbines 

considered for the facility and the sound power levels for the 

turbine used for computer noise modeling at the thirty-one and a 

half (31.5) and sixty-three (63) Hz full-octave bands 

respectively. 

 
(3) The maximum linear/unweighted/Z Leq (1-hour) sound pressure 

levels (dB) in a year at the sixteen (16), thirty-one and a half 

(31.5) and sixty-three (63) Hz full octave bands for all receptors 

within the radius of evaluation shall be reported in tabular and 

spreadsheet compatible format. A list of all sound sensitive 

receptors with sound pressure levels (SPLs) equal to or greater 

than sixty-five (65) dB at sixteen (16), thirty-one and a half 

(31.5) or sixty-three (63) Hz, shall be provided along with their 

SPLs. The number of receptors exceeding sixty (60) dB at sixteen 

(16), thirty-one and a half (31.5) or sixty-three (63) Hz shall 

also be reported, grouped in one (1)-dB bins. 

 

(g) Evaluation of infrasound for wind facilities: Infrasound levels at 

the sixteen (16) Hz full-octave band can be based on computer noise 

modeling software with such capabilities or, by using extrapolated SPL 

data down to sixteen (16) Hz. The extrapolation estimates can be based 

on corrections applied to the sound pressure results at thirty-one and 

a half (31.5) Hz to obtain the sound pressure results at sixteen (16) 

Hz at each receptor as follows: 

 
(1) If  no  information  from  the manufacturer is  available  

for the  sixteen (16)  Hz full-octave frequency band for any 

turbine models considered for the facility, at a minimum four (4) 

dB shall be added to the SPLs at thirty-one and a half (31.5) Hz, 

to obtain SPLs at sixteen (16) Hz. 

 
(2) If computer noise modeling uses only one (1) wind turbine 

model across the site, noise reduction operations are not used 

in the design, and the sound power levels at sixteen (16) Hz are 

available for all turbine models considered for the facility, the 

correction shall be equivalent to the difference between the 

highest manufacturer’s sound power level at sixteen (16) Hz at 
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any wind speed and the sound power level at thirty-one and a half 

(31.5) Hz used for computer noise modeling, and it shall be applied 

to the sound pressure results at  thirty-one and a half (31.5) Hz 

to obtain the sound pressure results at sixteen (16) Hz. 

 

(3) If computer noise modeling uses only one (1) wind turbine 

model across the site, noise reduction operations are not used 

in the design, and the sound power level information at sixteen 

(16) Hz is available for some but not all turbines considered for 

the facility, at a minimum four (4) dB, or the difference between 

the maximum sound power level at sixteen (16) Hz at any wind speed 

known for any turbines considered for the facility and the sound 

power level for the thirty- one and a half (31.5) Hz full-octave 

frequency band used for computer modeling, whichever is greater, 

shall be applied to the sound pressure results at thirty-one and 

a half (31.5) Hz to obtain the sound pressure results at sixteen 

(16) Hz. 

 

(4) The procedures indicated above, do not restrict the applicant 

from using additional corrections that provide more conservative 

(i.e., higher) SPLs at the receptors than as obtained as indicated 

above. 

 
(h) A map of the study area showing the location of sensitive sound 

receptors in relation to the facility (including any related 

substations), as follows. 

 
(1) The sensitive sound receptors shown shall include all 

residences, outdoor public facilities and public areas, hospitals, 

schools, libraries, parks, camps, summer camps, places of worship, 

cemeteries, any historic resources listed or eligible for listing 

on the State or National Register of Historic Places, any public 

(federal, state and local) lands, cabins and hunting camps 

identified by property tax codes, and any other seasonal 

residences with septic systems/running water within the Sound 

Study Area. 

 
(2) All residences shall be included as sensitive sound receptors 

regardless of participation in the facility (e.g., participating, 

potentially participating, and non-participating residences) or 

occupancy (e.g., year-round, seasonal use). 

 
(3) Only properties that have a signed contract with the applicant 

prior to the date of filing the application shall be identified 

as “participating.” Other properties may be designated either as 

“non-participating” or “potentially participating.” Updates with 

ID-tax numbers may be filed after the application is filed. 
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(i) An evaluation of ambient pre-construction baseline noise conditions 

by using the L90 statistical and the Leq energy based noise 

descriptors, and by following the recommendations for ANS-weighting  

included in ANSI/ASA S3/SC 1.100 -2014-ANSI/ASA S12.100-2014 American 

National Standard entitled Methods to Define and Measure  the  Residual  

Sound  in  Protected  Natural  and  Quiet  Residential  Areas  (see  

section  900-15.1(a)(1)(iv) of this Part) is optional. If conducted, the 

sound surveys shall be conducted for, at a minimum, a seven (7) day-long 

period for wind facilities and a four (4) day-long period for solar 

facilities. 

 

(j) An  evaluation  of  future  noise  levels  during  construction  

of  the  facility consistent with “Construction Noise Analysis” 

requirements of New York State Department of Transportation (Section 

4.4.18.5.5 of NYSDOT’s “The Environmental Manual”)  including  

predicted  A- weighted/dBA sound levels using computer noise modeling 

as follows: 

 

(1) The model shall use the ANSI/ASA S12.62-2012/ISO9613-2:1996 

(MOD) (see section 900- 

15.1(a)(1)(v)  of  this  Part)  or  the  ISO-9613-2:1996 

propagation  standard  (see  section  900- 

15.1(g)(1)(i) of this Part) for the main phases of construction, 

and from activities at any proposed batch plant area/laydown area; 

 

(2) The model shall include, at a minimum, all noise sources 

and construction sites that may operate simultaneously to meet 

the proposed construction schedule for the most critical 

timeframes of each phase; 

 

(3) For wind and solar facilities, the operational modeling 

requirements included in subdivisions 

(d)(1)(i) through (d)(1)(iii), and (d)(3) of this section shall 

be used for modeling of construction 

noise; and 

 
(4) Sound impacts shall be reported with sound level contours 

(specified in subdivision (k) of this section) on the map 

described in subdivision (h) of this section and sound levels at 

the most critically impacted receptors in tabular format (as 

specified in subdivision (q)(2) of this section). 

 
(k) Sound Levels in Graphical Format: 

 
(1) The application shall include legible sound contours 

rendered above the map specified in subdivision (h) of this 

section. 
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(2) Sound contours shall include all sensitive sound receptors 

and boundary lines (differentiating participating and non-

participating) and all noise sources (e.g., wind turbines for wind 

facilities, substation(s), transformers, HVAC equipment, energy 

storage systems and emergency generators for wind and solar 

facilities; and inverters and medium to low voltage transformers 

for solar). 

 
(3) Sound contours shall be rendered at a minimum, until the 

thirty (30) dBA noise contour is reached, in one (1)-dBA steps, 

with sound contours multiples of five (5) dBA differentiated. 

 
(4) Full-size hard copy maps (22" x 34") in 1:12,000 

24,000 scale shall be submitted, upon request. 

 
(l) A tabular comparison between maximum sound impacts predicted sound 

levels and any design goals, noise limits subpart 900-6.5 (a) and/or 

(b) Uniform Standards and Conditions, Facility Operations, Noise Limits 

for Wind Facilities, Noise Standards for Solar Facilities, and local 

requirements for the facility, and the degree of compliance at all 

sensitive sound receptors and at the most impacted non-participating 

boundary lines within the facility site. 

 
(m) An evaluation as to whether any of the following potential 

community noise impacts will occur: 

 
(1) Hearing loss for the public, as addressed by the World Health 

Organization (WHO) Guidelines for community noise published in 

1999 (see section 900-15.1(d)(1)(i) of this Part). The 

requirements for the public are not to exceed an average sound 

level of seventy (70) dBA from operation of the facility and one 

hundred twenty (120) dB-peak for children and one hundred forty 

(140) dB-peak for adults for impulsive sound levels (e.g., 

construction blasting). 

 
(2) The potential for structural damage from some construction 

activities (e.g., blasting, pile driving, excavation, horizontal 

directional drilling or rock hammering, if any) to produce any 

cracks, settlements, or structural damage on any existing proximal 

buildings, including any residences, historical buildings, and 

public or private infrastructure. 

 

(n) An identification and evaluation of reasonable noise abatement 

measures for construction activities.  

 

(o) An identification and evaluation of noise abatement measures for 

the design and operation of the facility to comply with the design 

limits set forth in subdivision (b) of this section. 
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(1) For wind facilities: 

 

(i) If noise reduction operations (NROs) are used to 

demonstrate conformance with any limit, or local law on noise 

in computer noise modeling or any filing, the design shall 

use less than half of the maximum NRO available for each 

turbine model. In this case, the application shall report 

both “unmitigated” and “mitigated” results. 

 
(ii) If noise reduced operations (NROs) are necessary for the 

design, those NROs shall be implemented at the start date of 

operations. 

 
(2) For solar facilities: If noise mitigation measures are 

necessary for the design, those mitigation measures shall be 

implemented no later than the start date of operations. 

 

(p) The software input parameters, assumptions, and associated data 

used for the computer modeling shall be provided upon request as 

follows: 

 
(1) GIS files used for the computer noise modeling, including 

noise source and receptor locations and heights, topography, final 

grading, boundary lines, and participating status shall be 

delivered by digital means upon request; 

 
(2) Computer noise modeling files shall be submitted by 

digital/electronic means; 

 
(3) Site plan and elevation details of substations, as related to 

the location of all relevant noise sources (e.g., transformers, 

emergency generator, HVAC equipment, and energy storage systems, 

if any); specifications, any identified mitigations, and 

appropriate clearances for sound walls, barriers, mufflers, 

silencers, and enclosures, if any. 

 

(4) In addition, for wind facilities, the application shall 

contain sound information from the manufacturers for all wind 

turbines, transformers and any other relevant noise sources. Sound 

power levels from the turbines shall follow these provisions: 

 

(i) Sound power levels from the turbines selected for the 

facility shall be documented with information from the 

manufacturer(s) following the International 

Electrotechnical Commission (IEC) 61400-11 standard (see 

section 900-15.1(b)(1)(ii) of this Part) and IEC TS 61400-
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14 Technical Specification (see section 900-15.1(b)(1)(iii) 

of this Part) to the extent this information is available. 

 
(ii) Sound power level information shall be reported 

associated with  wind  speed magnitudes, and with angular 

speed of the rotor, and rated power to the extent this 

information is available. Turbine dimensions to include hub 

height and diameter of the rotor shall be reported. 

 

(iii) The sound power level information shall include 

specifications for normal operation, noise reduced 

operations and low-noise or serrated trailing edges, or 

any other noise reduction measures, if these are available 

or required to meet the noise limits indicated in 

subdivision (b)(1) of this section. 

 

(5) For energy storage or solar facilities, the application shall 

contain: 

 
(i) The locations of all noise sources (e.g., substation 

transformer(s), medium to low voltage transformers, 

inverters, storage system, HVAC equipment, emergency 

generators, if any) identified with GIS coordinates and upon 

request, GIS files. 

 
(ii) Sound information from the manufacturers for all noise 

sources as listed above, and any other relevant noise 

sources. 

 
(q) Miscellaneous: 

 
(1) The application shall include a glossary of terminology, 

definitions, and abbreviations used throughout this section 

900-2.8 and references mentioned in the application. 

 
(2) Information shall be reported in tabular, spreadsheet 

compatible or graphical format as follows: 

 

(i) Data reported in tabular format shall be clearly 

identified to include headers and summary footer rows. 

Headers shall include identification of the information 

contained on each column, such as noise descriptors (e.g., 

Leq, L90, etc.); weighting (dBA, linear, dB, dBZ) duration 

of evaluation (e.g., 1-hour, 8-hour),  time of the day (day 

time, nighttime); whether the value is a maximum or average 

value and the corresponding time frame of evaluation (e.g., 

maximum 8-h-Leq-nighttime in a year, etc.); 
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(ii) Titles shall identify whether the tabular or graphical 

information correspond to the "unmitigated" or "mitigated" 

results, if any mitigation measures are evaluated, and 

“cumulative” or “non-cumulative” for cumulative noise 

assessments; 

 
(iii) Columns or rows with results related to a specific 

design goal, noise limit or local requirement, shall 

identify the requirement to which the information relates; 

 
(iv) Tables shall include rows at the bottom summarizing the 

results to report maximum and minimum values of the 

information contained in the columns. For this purpose, sound 

receptors shall be separated in different tables according 

to their use (e.g., participating residences,  non-

participating  residences,  non-participating  boundary  

lines,  schools, parks, cemeteries, historic places, etc.); 

and 

 

(v) The application shall report estimates of the absolute 

number of sensitive sound receptors that will be exposed to 

noise levels that exceed any design goal or noise limit (in 

total as well as grouped in one (1)-dB bins). 

 

§900-6.5 Facility Operation 

 
(a)  Noise Limits for Wind Facilities 

 

 

(1) Noise levels by all noise sources 

from the permittee’s wind facility shall: 

 

(i) Comply with a maximum regulatory noise limit of forty-five 

(45) dBA Leq (8-hour) at the outside of any non-participating 

residence, and fifty-five (55) dBA Leq (8-hour) at the outside 

of any participating residence existing as of the issuance 

date of the siting permit; 

 
(ii) Comply with a noise limit of forty (40) dBA Leq (1-hour) 

at the outside of any non- participating residence existing as 

of the issuance date of the siting permit from the collector 

substation equipment; 

 

(iii) Should a prominent tone occur, the broadband overall 

(dBA) noise level at the evaluated non-participating 

position shall be increased by five (5) dBA for evaluation 

of compliance with subparagraphs (i) and (ii) of this 
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paragraph. Not produce any audible pProminent tones, as are 

defined by using the constant level differences listed under 

ANSI S12.9 2005/Part 4 Annex C (sounds with tonal content) (see 

section 900-15.1(a)(1)(iii) of this Part) at the outside of any 

non-participating residence existing as of the issuance date 

of the siting permit. Should a prominent tone occur, the 

broadband overall (dBA) noise level at the evaluated non-

participating position shall be increased by five (5) dBA for 

evaluation of compliance with subparagraphs (i) and (v) of this 

paragraph; 

 
(IIIciv) Comply with a maximum noise limit of sixty-five (65) 

dB Leq (1-hour) at the full octave frequency bands of sixteen 

(16), thirty-one and a half (31.5), and sixty-three (63) Hertz 

outside of any non-participating residence existing as of the 

issuance date of the siting permit, in accordance with Annex 

D of ANSI standard S12.9-2005/Part 4 Section D.2.(1) (Analysis 

of sounds with strong low-frequency content) (see section 900-

15.1(a)(1)(iii) of this Part); 

 
(iv) Not produce human perceptible vibrations inside any non-

participating residence existing as of the issuance date of 

the siting permit that exceed the limits for residential use 

recommended in ANSI/ASA Standard S2.71-1983 (R August 6, 2012) 

"Guide to the evaluation of human exposure to vibration in 

buildings" (see section 900-15.1(a)(1)(i) of this Part); and 

 
(iv) Comply with a noise limit of forty (40) dBA Leq (1-hour) 

at the outside of any non- participating residence existing as 

of the issuance date of the siting permit from the collector 

substation equipment; and 

 
(vi) Emergency situations are exempt from the limits 

specified in this subdivision.   
 

 

(2) Post-Construction  Noise  Compliance  and  Monitoring  for  Wind  

Facilities.     To  evaluate compliance with noise-related 

conditions, the permittee shall comply with the following 

requirements: 

 
(i) Compliance  with  subparagraphs  (1)(i)-(iv)  of  this  

section  for  the  facility  shall  be evaluated by the permittee 

by implementing a sound testing compliance protocol that shall 

follow the provisions and procedures for post-construction 

noise performance evaluations approved by the Office and stated 

in the siting permit; 
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(ii) At least two A sound compliance tests conforming to the 

sound testing compliance protocol shall be performed by the 

permittee after the commercial operation date of the facility: 

one during the "leaf-off" season and one during the "leaf-on" 

season; 

 

(iii) Within seven (7)  thirteen (13) months after the 

commercial operation date of the facility, the permittee shall 

perform and complete the first sound compliance test and the 

results shall be submitted by filing a report from an 

independent acoustical or noise consultant, no later than eight 

(8) fourteen (14) months after the commercial operation date, 

specifying whether or not the facility is found in compliance 

with subparagraphs (1)(i)-(iv) of this section all siting permit 

conditions on noise during the “leaf on” or “leaf off” season 

as applicable; and 

 
(iv) The A second sound compliance test shall be performed if 

requested by the Office. , and results shall be submitted 

subject to the same provisions contained in subparagraph (iii) 

of this paragraph, but no later than thirteen (13) months after 

the commencement of commercial operation of the facility. 

 
(3) Noise Exceedances from Wind Facilities. If the results of the 

first or second post-construction sound compliance testing, or any 

subsequent test, or any compliance or violation test, indicate 

determine that the facility does not comply with subparagraphs (1)(i)-

(iv) of this section siting permit conditions on noise and vibration, 

the permittee shall: 

 
(i) Present minimization options to the NYSDPS, with a copy to 

the Office, within sixty (60) days after the filing of a non-

compliance test result or the finding of a noncompliance or a 

violation of siting permit conditions on noise., as follows: 

This plan shall outline a timeline for implementation which is 

subject to the approval of the Office. 

 
(a) Operational minimization options related to noise or 

vibrations caused by the wind turbines that shall be 

considered, including, at a minimum, modifying or 

reducing times or duration of turbine operation, 

incorporating noise reduced operations, shutting down 

relevant turbines, and modifying operational conditions 

of the turbines; 

 
(b) Physical minimization options related to noise or 

vibration caused by the wind turbines that shall be 
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considered, including installation of serrated edge 

trails on the turbine blades, replacement or maintenance 

of noisy components of the equipment, and any other 

measures as feasible and appropriate; and 

 
(c) If applicable, any minimization measures related to 

noise from transformers (such as walls or barriers), 

emergency generators (such as installation of noise walls 

or barriers, adding or replacing enclosures or silencers 

to the emergency generator), or any other noise sources 

(such as HVAC equipment or energy storage systems), shall 

be considered, as well as any other mitigation measures 

as feasible and appropriate. 

 
(ii) Upon approval from the NYSDPS and the Office, the 

permittee shall implement any operational noise or vibration 

mitigation measures within ninety (90) days after the finding 

of a non-compliance or siting permit violation, as necessary 

to achieve compliance. 

 

 

(iii) Upon approval from the NYSDPS and the Office, the 

permittee shall implement any physical noise or vibration 

mitigation measures within one hundred fifty (150) days after 

the finding of a non-compliance or siting permit violation, as 

necessary to achieve compliance. 

 
(iiv) If  the  permittee  cannot  meet  the  timelines agreed 

to by the Office for  implementation  of  mitigation measures 

set forth in subparagraphs (ii) and (iii) of this paragraph, 

the permittee shall cease operation of the turbines of the 

facility that caused the non-compliance or siting permit 

violation exceedance until the operational or physical agreed 

to minimization measures that are presented and approved by the 

NYSDPS and the Office have been implemented. Once implemented, 

the permittee shall not operate the facility without the 

mitigation measures presented and approved by the NYSDPS and 

the Office. 

 
(iiiv) Test, document and present results of any minimization 

measures and compliance with all siting permit conditions on 

noise, Conduct additional post-construction sound compliance 

testing to document that the exceedance has been resolved no 

later than ninety (90) days after the minimization measures are 

implemented. 
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(4) Noise and Vibration Complaints from Wind Facilities. The 

permittee shall adhere to the following conditions regarding 

noise complaints: 

 
(i) The permittee is required to maintain a log of complaints 

received relating to noise and vibrations caused by the 

operation of the facility. The log shall include name and 

contact information of the person that lodges the complaint, 

name of the property owner(s), address of the residence where 

the complaint was originated, the date and time of the day 

underlying the event complained of, and a summary of the 

complaint. 

 
(ii) The permittee shall provide the host municipalities with 

a phone number, email address, and mailing address where 

complaints can be notified. 

 
(iii) All complaints received shall be reported to the NYSDPS 

staff, with a copy to the Office, monthly during the first 

year of commercial operations and quarterly thereafter, by 

filing during the first ten (10) days of each month (or the 

first ten (10) days of each quarter after the first year). 

Reports shall include copies of the complaints and, if 

available, a description of the probable cause (e.g., outdoor 

or indoor noise, tones, low frequency noise, amplitude 

modulation, vibrations, rumbles, rattles, etc., if known); the 

status of the investigation, summary of findings and whether 

the facility has been tested and found in compliance with 

applicable siting permit conditions on noise or minimization 

measures have been implemented. If no noise or vibration 

complaints are received, the permittee shall submit a letter 

indicating that no complaints were received during the 

reporting period.  The permittee shall investigate all noise 

and vibration complaints by following the complaint resolution 

protocol approved by the Office, and consistent with the limits 

imposed by the siting permit. 

 
(iv) Should complaints related to excessive and persistent 

amplitude modulation occur at any non-participating residence 

existing as of the issuance date of the siting permit, with 

measured or modeled sound levels exceeding forty (40) dBA Leq 

(1-hour), the permittee shall investigate and measure amplitude 

modulation at the affected receptors during the time frame when 

the worst conditions are known, or, if not known, expected to 

occur. If the L90-10-minute noise levels (dBA), including any 

amplitude modulation and prominent tone penalties exceed a 

noise level of forty-five (45) dBA and amplitude modulation is 

in excess of a five (5) dB modulation depth at the evaluated 
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receptor(s) for more than five (5) percent of the time during 

the identified time frame of evaluation (which shall not exceed 

eight consecutive hours), the permittee shall continue with the 

investigation, identify frequency of occurrence and the 

conditions that may be favorable for its occurrence, and propose 

minimization measures to avoid or minimize the impacts. 

Minimization measures that avoid, minimize, resolve, or 

mitigate the amplitude modulation impacts shall be identified 

and reported by filing the identified minimization measures and 

implementing such measures after, and consistent with, review 

and approval. Compliance with this requirement shall be finally 

demonstrated by conducting a test that shows that the L90-10-

minute sound levels (dBA), including a five (5)-dBA penalty for 

amplitude modulation (if amplitude modulation depth is in 

excess of five (5) dB for more than five (5) percent of the 

time in any eight (8) consecutive hours) at that particular 

location and any additional prominent tone penalties, are lower 

than or equal to forty-five (45) dBA. For any complaints that 

do not exceed the limits established in the foregoing, the 

permittee shall handle those complaints under the complaint 

resolution protocol approved by the Office. Amplitude 

Modulation depth will be evaluated as indicated in the document 

entitled “A method for Rating Amplitude Modulation in Wind 

Turbine Noise”, 09 August 2016, Version 1 (see section 900-

15.1(c)(1)(i) of this Part). 

 
(v) The permittee shall investigate all other noise and 

vibration complaints by following the complaint resolution 

protocol approved by the Office, and consistent with the limits 

imposed by the siting permit. 

 
(5) Facility Logs for Wind Facilities. The permittee is required 

to maintain a log of operational conditions of all the turbines 

with a ten (10)-minute time interval to include, at a minimum, 

wind velocity and wind direction at the hub heights, angular speed 

of the rotors, generated power, and notes indicating operational 

conditions that could affect the noise levels (e.g., maintenance, 

shutdown, etc.). A schedule and log of noise-reduced operations 

for individual turbines shall also be kept and updated as 

necessary. These records shall be maintained by the permittee for 

five (5) years from occurrence. 

 
(b) Noise Standards for Solar Facilities. The permittee shall implement 

the approved design as required by section 900-2.8 of this Part. 

(1) Noise levels from solar or energy storage facilities shall 

comply with the following: 
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(i) A maximum noise limit of fifty (50) dBA Leq (8-hour) 

during the daytime and forty-five (45) dBA Leq (8-hour) 

during the nighttime, at the outside of any existing non-

participating residence, where daytime is defined as the 

start of twilight to the end of twilight, and fifty-five 

(55) dBA Leq (8-hour) at the outside of any existing 

participating residence; 

 
(ii) A maximum noise limit of forty (40) dBA Leq (1-hour) at 

the outside of any existing non- participating residence from 

the collector substation equipment; 

 

(iii) Should a prominent tone occur, the broadband 

overall (dBA) noise level at the evaluated non-

participating position shall be increased by five (5) 

dBA for evaluation of compliance with subparagraphs (i) 

and (ii) of this paragraph. Prominent tones, as are 

defined by using the constant level differences listed 

under ANSI S12.9 2005/Part 4 Annex C (sounds with tonal 

content) (see section 900-15.1(a)(1)(iii) of this Part) at 

the outside of any non-participating residence existing as 

of the issuance date of the siting permit.; 

 

(iv) A maximum noise limit of fifty-five (55) dBA Leq (8-

hour), short-term equivalent continuous average nighttime 

sound level from the facility across any portion of a non- 

participating property except for portions delineated as NYS-

regulated wetlands pursuant to section 900-1.3(e) of this 

Part and utility ROW. No penalties for prominent tones will 

be added in this assessment. 

 

(v) The permittee shall demonstration compliance  prior to 

construction with an updated filing consistent with Exhibit 

7 requirements.  
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Introduction  
Thank you for the opportunity to submit comments on the proposed regulations for the 
Accelerated Renewable Energy Growth & Community Benefits Act. We appreciate the 
intent of the regulations to streamline and expedite the siting of major renewable energy 
projects and to ensure that these projects deliver economic benefits to the local 
communities where they are built. The New York State Association of Counties 
(NYSAC), New York Conference of Mayors (NYCOM), and Association of Towns (AOT) 
prepared these comments to share some of the technical concerns local governments 
have regarding the draft regulations and to urge you to actively protect home rule and 
prime agricultural land during the 94-c siting process. 

Local Government Concerns and Recommendations 
 

a. Implications for Home Rule Authority 

The New York State Constitution grants counties, cities, towns, and villages broad home 
rule powers to regulate the quality of life in their communities and to provide direct 
services to their residents. The extent of these powers is among the most far-reaching in 
the nation and make local governments a full partner with the state. Home rule includes 
not only an affirmative grant of power to local governments to manage their affairs via 
local law but also a restriction on the State Legislature from intruding upon matters of 
local concern.  

One of the most controversial and alarming parts of the new law is that it allows the 
Office of Renewable Energy Siting (ORES) to disregard, in whole or in part, any local 
law or ordinance which would otherwise be applicable if the Office makes a finding that, 
as applied to the proposed major renewable energy facility, the local law is 
“unreasonably burdensome” in view of the Climate Leadership and Community 
Protection Act (CLCPA) targets and the environmental benefits of the proposed major 
renewable energy facility. This provision of the law significantly undermines the Home 
rule authority local governments have under Article 9 of New York’s Constitution, 
disregards local concerns, and is legally questionable.   

Recommendation 

We urge the State to actively avoid infringing on constitutionally protected home rule 
powers during the renewable energy siting process. To support this, we recommend that 
language be added to the regulations to specify how ORES will determine that 
provisions of substantive local laws are unreasonably burdensome in the view of the 
CLCPA targets and environmental benefits of the facility. In their current form, the draft 
regulations describe how an applicant may request that the Office make a finding that 
compliance with a local law would be unreasonably burdensome, but they do not explain 
how ORES will make its decision. Providing clear criteria for this determination will 
help to avoid undue infringements on home rule authority.  
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Furthermore, we recommend that applicants be required to consider local laws and 
ordinances, not just provisions included in comprehensive plans. Local governments are 
required to adopt comprehensive plans only when they are adopting a zoning code. 
Many localities have adopted local laws and ordinances outside of their comprehensive 
zoning plans relating to the siting of alternative energy generating systems.  These local 
regulations may implement community-specific requirements to mitigate residents’ 
aesthetic and safety concerns, such as requiring structures to camouflage unsightliness 
and prevent glare.  While the 94-c siting process attempts to streamline many 
considerations shared by local governments, applicants must be required to summarize 
all applicable local laws and identify how they will address and incorporate responses to 
local concerns during the earliest stages of the application process, including within 
Exhibit 2 of the application. Because ORES may choose not to apply, in whole or in part, 
any local law or ordinance that would otherwise be applicable if the Office makes a 
finding that, as applied to the proposed major renewable energy facility, it is 
unreasonably burdensome in view of the CLCPA targets and the environmental benefits 
of the proposed major renewable energy facility, it is essential that applicants are 
required to articulate actionable measures they will take to incorporate local standards 
to the greatest extent practicable. 

b. Requirement to Consult with Local Agencies and Community 
Members  

A local government’s home rule authority to determine if a project is in the overall best 
interest of their local community has been replaced with a new standard by which a 
project applicant must “consult with local agencies and community members.”  The new 
regulations require pre-application consultation with the chief executive of each 
impacted local government. As drafted, this meeting/consultation must take place 60 
days prior to an application being submitted. However, the “60 days prior to 
application” does not provide any flexibility for a local government if they cannot 
accommodate that timeline. Moreover, the regulations state that, if the applicant and 
the local government fail to meet, then the applicant merely needs to show they made 
“best efforts” to do so and can move past this needed step without delay or penalty.  The 
best effort arbiter seems to be the State, and there is no mechanism in the regulations by 
which a local government can contest this.   

Recommendation 

We recommend allowing the local government to extend the 60-day pre-application 
period when warranted. Energy siting is a complex matter that involves study of not just 
the nature of the project but also the various local concerns associated with it. A Chief 
Executive will want to bring studied value to this meeting and, in order to do so, they 
will need to consult prior to such meeting with experts in fields, including, but not 
limited to, environmental safety, real property tax assessment, legal, and land use 
planning. The draft regulations already envision the pre-application meetings as an 
opportunity for applicants to obtain certain information from local governments in 
order to assemble their application exhibits (see 900-1.3 (a)(6) cf. 900-2.17; 900-
2.19(e)).  Considering that Chief Executives in many local governments throughout the 
State are part-time employees whose local legislative bodies may meet only once or 
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twice a month, and gathering the information that’s needed by the applicant may 
require some time and preparation, not having flexibility on this timeline is unfairly and 
unilaterally burdensome on local officials, especially at a time when local governments 
are battling a pandemic and an economic crisis in their local communities. 

Second, the regulations offer no mechanism or direction should the local government be 
unsatisfied with the information supplied by the applicant; the regulations merely state 
the information must be given. For illustration of why this is an issue, see the 
requirement in Exhibit 24 that applicants identify local laws that they believe are 
unreasonably burdensome and justify the reasons for which they are requesting that the 
Office elect not to apply the local laws. It is likely the applicant and the local government 
will have reasonable disagreements about which local laws are relevant, which are 
unreasonably burdensome, and if the steps the applicant plans to take are sufficient. We 
recommend that, if the Chief Executive finds any one of the eight required informational 
steps are left out or insufficient, ORES should allow for the 60-day pre-application 
window to be extended until both parties can come to a mutual understanding on such 
issues.  If the applicant feels the local government is being unreasonable, then we 
recommend a system to allow for an independent arbitrator, not the State, to determine 
this discrepancy.  

Additionally, the locality should be allowed to determine the method of delivery for the 
application notice, and ORES should require acknowledgment of receipt of the 
application by the local government. We recommend that applications be delivered to 
the chief elected official and/or their designee. The 60-day window should begin at the 
time of delivery, not the time of certified mail, and the county in which the locality is 
located should be noticed at the same time as the town, city, or village. We also 
recommend that notification be provided at the same time to the local planning 
department and county planning department.  

ORES can help to reduce the workload on local governments by providing a matrix that 
shows compliance with different areas of the application. ORES can also support 
municipalities by making intervenor funds in the local agency account available 
immediately and allowing flexibility in their use. Because many local governments have 
small staffs, which are stretched thin and, in many cases, working part-time and 
remotely during the COVID-19 pandemic, localities should also be allowed the option to 
seek an additional 60-day pre-application window. 

c. Protection of Agricultural Land 

Siting more renewable energy projects is important to reaching the state’s ambitious 
greenhouse gas emission reduction and carbon-free electricity goals; however, some 
climate response efforts may also pose a risk to one of our most precious resources: 
farmland. Flat, open farm fields, which are often the most productive farmland, are 
highly desirable for renewable energy siting. It is important for the future of our food 
supply and agricultural economy, as well as all of the ancillary businesses that rely on 
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local farmers, that these regulations guide solar development onto land where it has the 
least impact on agriculture and the environment. 

Recommendation  

We support the requirement that applicants submit an agricultural plan, consistent with 
Department of Agriculture and Markets guidelines, to avoid, minimize, and mitigate 
agricultural impacts to active agricultural lands. We encourage ORES to also develop 
regional thresholds for the maximum amount of prime agricultural soils that can be 
used for solar and wind facilities. These thresholds should be based on the number of 
actively farmed acres each region would need to support a robust farming community. 

d. Need for More Training and Guidance 

Training is needed to support local officials in passing the appropriate local laws to site 
renewable energy projects in a way that is in the best interest of their communities. 
While NYSERDA currently offers some technical assistance to municipalities through 
the Clean Energy Communities (CEC) program, CEC coordinators do not presently have 
the expertise or staff capacity needed to sufficiently assist municipalities with all facets 
of the process, including permitting, property taxes, siting, and zoning. Under 94-c, 
local officials who do not have experience negotiating host community benefit 
agreements will also need guidance on what these agreements can or typically do 
include. 

Recommendation 

We support expanding the Clean Energy Communities program to provide additional 
support to counties and local governments amid an expected increase in renewable 
energy development in their communities. Hiring more coordinators with diverse 
expertise will make it possible for municipalities to receive additional free assistance 
and consulting services beyond what is currently available. This will better prepare 
localities to engage with developers and manage responsible clean energy development 
in their communities. For example, CEC coordinators can make local officials aware of 
the option to revise their tax policy to discourage the use of prime agricultural land.  

Municipalities also need more training related to assessments, as assessors often do not 
know how to assess underlying parcels of land. A guidebook for local officials that 
explains the 94-c siting process and provides answers to frequently asked questions 
would further help localities to navigate the new process. 

Finally, we support giving municipalities the option to allow counties or industrial 
development agencies and authorities to assist in negotiating host community 
agreements. Many rural municipalities with land that is attractive for renewable energy 
development have small staffs that do not have the capacity or expertise to negotiate 
comprehensive host community agreements. Allowing a county or IDA to step in and 
provide support when requested by the host municipality is important to negotiating 
fair agreements. For example, many municipalities may want to negotiate a three-way 
PILOT, and the county could assist them in this pursuit. 
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e. Definition of “Local Agency” 

The regulations are unclear about the ability of county governments to participate in 
this process. “Local agency” is defined as “any local agency, board, district, commission 
or governing body, including municipalities, and other political subdivision of the state.” 
However, it is unclear whether depositing $1,000/MW with the local agency means all 
of the units of government included in this definition or just the one with planning 
jurisdiction. Additionally, it is not clear whether the requirement to “publish notice in 
the newspapers designed for publication of official notices of each municipality in which 
the proposed facility is to be located” intends for the county, city, town, or village to 
make this determination. Finally, it is not clear whether the county or a smaller 
jurisdiction holds the letter of credit for decommissioning.  

Recommendation 

We support allowing counties, cities, towns, and villages to actively participate in 
the renewable energy siting process. We recommend amending the regulations to 
clarify what local governments ORES intends to include at different stages of the 
process and suggest allowing for local flexibility so municipalities can decide for 
themselves how best to proceed and how to use funds from the local agency 
account. Furthermore, it will be important to establish a role for adjacent 
municipalities, which are not mentioned in the draft regulations. 

f. Decommissioning  

The regulations require applicants to submit site restoration and decommissioning 
plans within Exhibit 23 of the application.  Planning for the decommission of 
renewable energy facilities is an essential component to the siting process that will 
prevent host communities from being unwittingly burdened with the expense and 
responsibility of deactivating a project.  While the useful life of most renewable 
energy facilities will conclude years, if not decades, from now, requiring applicants 
to articulate the ways in which land use will be restored, environmental hazards 
will be remediated, and facilities will be recycled will help to avoid the blight and 
economic stagnation that is too often associated with abandoned industrial sites 
and brownfields. 

Recommendation 

We wholeheartedly support the inclusion of decommissioning plans within the 
application process.  However, the regulations should be strengthened so that penalties 
are triggered when an applicant abandons a project site or fails to meet the standards 
proposed in their application.  Additionally, applicants must be required to pay a bond 
or deposit to finance the cost of decommissioning and site remediation.  Plans, by 
themselves, will do little to ensure that host communities are returned to their pre-
project condition.  As local governments have less leverage to negotiate the siting of 
renewable energy facilities under the Act, the regulations must guarantee that 
municipalities are not responsible for any part of the site restoration and 
decommissioning process.  As an alternative to requiring applicants to dedicate 
decommissioning funds, or if the property owner abandons the site, the State should 
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agree to finance the entire cost of remediating the land so that local governments are not 
left to manage more brownfields. 

g. Public Comment Hearing, Issue Determination, and Adjudicatory 
Hearing 

The public hearing, the issue determination phase at which point an Administrative Law 
Judge (ALJ) determines if issues raised meet the threshold for an adjudicatory hearing, 
and the adjudicatory hearing itself, are all critical opportunities for the public and 
municipalities to participate in the siting process and provide feedback on projects that 
may impact their community for generations. Given the critical nature of these phases, it 
is essential to offer sufficient time for municipalities and others to prepare for and 
participate meaningfully in the hearings. 

Currently, the draft regulations require that a combined notice be published on the 
ORES website within 60 days of an application being deemed complete and be served on 
a municipality by the applicant at least 21 days before the public comment hearing.  The 
notice contains important information and commences significant timeframes.  
Specifically, within no less than 60 days of its publication on the website, a public 
hearing must be held. The notice also contains the date by which a municipality that 
received the application filing notice must file their own local law compliance statement 
and the date by which one can petition for party status for the issues determination and 
potential adjudicatory hearing.   

Recommendation 

It is unclear when papers that will be reviewed during the issues determination phase 
must be filed, but it appears the date will be set in the combined notice.  This 
information is significant, and, in order to ensure that municipalities have the full 
opportunity to participate and prepare comments, issue determination papers, and local 
law compliance reports, we recommend the applicant or ORES be required to serve the 
combined notice at the time it is published on the ORES website. Additionally, the 
regulations should clarify when issue determination papers should be filed. To allow for 
enough time for their preparation, at least 60 days should be given from when a 
municipality receives notice.    

Finally, we believe there should be clarification regarding party status and who must 
apply for it.  Specifically, the draft regulations state that local agencies that were 
consulted during the pre-application phase are considered mandatory parties.  
However, with respect to the issue determination phase, the draft regulations state that 
issue determination participants include staff from ORES, the applicant, and anyone 
who has filed for party status.  If a municipality is defined as a mandatory party and also 
has the right to file issues determination papers, we believe they should be listed as a 
participant to the issues determination procedure. It also appears that, if a municipality 
would like to raise an issue to adjudicate in relation to a facility’s compliance with local 
laws, they must file a petition for party status. Given that local agencies are considered 
mandatory parties and, thus, have the right to submit issues determination papers, it is 
confusing and redundant to have an additional party status petition requirement, 
specifically when the issue raised involve local laws.  Part of this confusion may also be 
resolved by better defining what constitutes a local agency.  
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Related Policy Considerations Beyond 94-C Process 

a. Spread the Cost of Grid Interconnections Across a Wider Base 

The experience of too many communities has been that developers are forced to site 
projects as close as possible to the grid because interconnection costs are borne by each 
individual project. However, proximity to the grid does not mean a site is a better use of 
land or that a site will have the best solar or wind capacity. The cost of substation and 
circuit upgrades can become the major determinant of site selection, overriding other 
land use considerations and the welfare of the local community and often causing 
opposition and delay.  

Recommendation 

To truly accelerate renewable energy development, the State should establish a broader 
base to pay for interconnection costs and upgrades to the grid. This would allow 
developers greater flexibility in choosing sites. Because the State, as a whole, will benefit 
from faster progress, the cost of grid interconnections should be shared across a wider 
base rather than burdening each individual project with these costs. Developers could be 
asked to pay a fee to support such upgrades (e.g. per MW) but without tying the cost to 
the specific site as it is now. With this change, it could be expected that New York State 
will quickly become a location of choice for renewable energy developers, who will 
compete eagerly for the right to bring their projects here.  

b. Greater Accountability for Utilities  

Renewable developers are at the mercy of public utilities, which are accountable only to 
the Public Service Commission. With no competition for customers and little to no 
reason to accommodate renewable projects, utilities are often unwilling to work with 
developers, municipalities, and residents to lessen the impact on the community. We 
have seen outdated technology and equipment used because the utility had no incentive 
to use best practices. The lack of transparency concerning grid upgrades to connect a 
project can mean that the final impact is significantly greater than the community 
expected, fueling opposition to the next project that might be proposed.  

Recommendation 

We appreciate that the draft regulations specify in great detail the communication 
needed between project applicants and the host community. However, it is not clear 
whether ORES will have any role in requiring transparent, timely communications 
between the utilities and the local governments and/or the project applicant. We believe 
ORES has an interest in this issue. If the public utilities are expected to be collaborative 
partners in this process – rather than allowed to be opaque and resistant obstacles – the 
result would be better projects and greater acceptance by local communities. In the final 
analysis, it is the responsibility of the Public Service Commission and Department of 
Public Service to oversee the utilities. We urge that this concern be raised where such 
changes can be made. 
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c. Local Government Role in Proactively Identifying “Build Ready Sites” 

Also part of the Accelerated Renewable Energy Growth and Community Benefit Act, but 
outside the realm of the 94-c process and these regulations, is the provision that calls for 
New York State to be proactive in identifying “build ready sites” (Title 9B). NYSERDA is 
charged with acquiring interests in land, conducting reviews of siting feasibility, 
securing permits, and auctioning build-ready sites to developers with a focus on 
incentivizing the reuse of previously developed sites. 

Recommendation 
We strongly urge that local governments play a proactive role in helping to identify build 
ready sites.  According to NYSERDA, which will administer the Clean Energy Resources 
Development and Incentives Program, steps are already underway on a shortlist of sites 
under consideration, prioritizing the development of existing or abandoned commercial 
sites, brownfields, landfills, former industrial sites, and abandoned or underutilized 
sites. We believe this is an excellent approach and cannot overstate our conviction that 
local governments must continue to be full partners in this process and be brought into 
discussions and negotiations as soon as possible. 
Conclusion  

Thank you for the opportunity to submit testimony on the new 94-c siting process. We 
appreciate your consideration of the concerns and recommendations above related to 
home rule, the protection of prime agricultural land, the need for more training and 
technical assistance, and other matters germane to these regulations. Local 
governments have played an important role in helping New York State to meet its 
greenhouse gas emission reduction and renewable energy goals, and we look forward to 
working with ORES to continue to support the State in a way that is in keeping with our 
communities’ needs and values and our constitutionally protected home rule powers. 



Climate Jobs NY 
 

Please see attached for Climate Jobs NY's comments.



 

 

December 7, 2020 
 
By electronic submission 
 
Houtan Moaveni 
Deputy Executive Director 
State Office of Renewable Energy Siting 
99 Washington Avenue 
Albany, New York 12231-0001 
 

RE: Chapter XVIII, Title 19 of NYCRR Part 900, Office of Renewable Energy 
Siting Subparts 900-1 – 900-5; 900-7 – 900-14; Comments of Climate Jobs NY 
 
Dear Mr. Moaveni: 
 
On behalf of Climate Jobs New York (CJNY), please accept the following comments on the New 
York State Office of Renewable Energy Siting’s proposed draft regulations for permitting new 
renewable energy projects, Chapter XVIII, Title 19 of NYCRR Part 900, Subparts 900-1 –– 
900.14.  
 
CJNY is a broad and growing statewide coalition of labor unions representing more than 2.6 
million working New Yorkers. Our mission is to advocate for a clean energy economy at the 
scale climate science demands, create good union jobs, and support more equitable 
communities and a more resilient New York.  
 
CJNY commends Governor Cuomo and state legislators for adopting the Accelerated Renewable 
Energy Growth and Community Benefit Act that will streamline the process of siting renewable 
energy projects. In order to achieve New York’s nation-leading goals set forth in the Climate 
Leadership and Community Protection Act (CLCPA), notably 70% renewable electricity by 2030, 
there is a dire need to efficiently and effectively permit and site renewable energy projects 
across the state. These proposed regulations are a necessary step forward in creating a clean 
energy economy that provides good union jobs to thousands of New Yorkers while reducing 
carbon emissions and addressing environmental justice. 
 
The proposed regulations prioritize local community input, protecting our environment, and 
increasing collaboration between state agencies, while ensuring a prompt permitting timeline. 
By codifying these regulations, New York State will provide predictability and credibility to the 
industry and New York workers and residents, helping to ensure that wind and solar projects 
are key components of a clean-energy economy that works for everyone.  



We emphasize the value and importance of § 900-2.19, Socioeconomic Effect, in evaluating a 
project’s impact on the community. In order to properly reflect the value of jobs created by 
renewable projects, advance the goals of the CLCPA, and promote economic development that 
will benefit communities across the state, the following are important elements that should be 
included in § 900-2.19 disclosures: the use of project labor agreements for project construction; 
whether jobs created by the project will pay prevailing wage for construction and building 
service workers; whether the developer has entered into labor peace agreements covering 
operations, maintenance, and/or manufacturing work; whether the project will utilize 
apprenticeship and labor-management training programs; whether the project will create jobs 
for nearby workers exiting fossil fuel industries; whether the project will employ New York State 
residents; whether the project will employ New York State contractors and subcontractors; and 
whether the project will create jobs for disadvantaged communities.  

These factors are crucial in determining projects’ socioeconomic effects—helping to ensure that 
the transition from fossil fuel-based energy production to renewables does not degrade living 
standards—as well as promoting successful, timely completion of projects that will be essential 
to meeting New York’s nation-leading renewable-energy goals.  

Like our environmental and industry partners, CJNY also sees the need to ensure that setback 
requirements and noise and vibration requirements are based on credible data and not unduly 
restrictive. We also support efforts to improve clarity in protections for wetlands, grasslands, 
and threatened or endangered species, providing appropriate protection while avoiding delays 
in project development.  
 
The ORES will help launch a green economic recovery just when New Yorkers need it most. 
Climate Jobs NY looks forward to continuing to work with the Governor's office, state agencies 
and ORES in the pursuit of responsible renewable energy development that will create tens of 
thousands of family-supporting, community-sustaining jobs in the years to come. 
 
New York is acting on climate while looking to invest in our communities, create good union 
jobs, and build 21st-century infrastructure. We encourage you to finalize these regulations 
expeditiously with appropriate modifications and unleash New York’s clean energy potential. 
 
Respectfully submitted, 
 
 

Jeff Vockrodt 
Executive Director 
Climate Jobs NY 

Jeff



Multiple Organizations 
 

Alliance for a Green Economy • BK Rot • Catskill Mountainkeeper • Citizens' Environmnetal
Coalition • Climate Change Awareness and Action • Climate Justice Cornell • CNY Solidarity •
Coalition to Protect New York • Cooperative Economics Alliance NYC • Earth Eden Sanctuary •
Environmental Action Coalition • Environmental Advocates NY • Environmental Justice
Taskforce of the WNY Peace Center • Hudson River Coop Clearwater • Long Island Progressive
Coalition • Network for a Sustainable Tomorrow • Nuclear Information and Resource Service •
NY Renews • NYC-EJA • Our Climate • People for a Healthy Environment • Peoples Climate
Movement, NY • PUSH Buffalo • RUPCO, Inc. • Sane Energy Project • Sullivan Alliance for
Sustainable Development • ShaleshockCNY • Sierra Club • Solstice Initiative • Syracuse Peace
Council • The Banner • Western NY Environmental Alliance

December 7, 2020

Houtan Moaveni, Deputy Executive Director
New York State Office of Renewable Energy Siting
99 Washington Avenue
Albany, New York 12231-0001

RE: Chapter XVIII Title 19 (Subparts 900-1 – 900-5; 900-7 – 900-15)

Dear Mr. Moaveni –

New York State's nation-leading climate laws require the entire state apparatus do all it can to
drastically reduce greenhouse gas emissions economy-wide, as well as to ensure that New York is
producing 100% of its electricity from zero emission sources by 2040. This is a major step in the
climate crisis fight, and we applaud you, Governor Cuomo, and his Office for Renewable Energy
Siting (ORES), for all you are doing to meet these mandates. The aim of the draft Chapter XVIII
Title 19 (Subparts 900-1 – 900-5; 900-7 – 900-15) to, "dramatically speed up the siting and
construction of major renewable energy projects to combat climate change and help jumpstart the
state's economic recovery from the COVID-19 pandemic," are goals we, the organizations listed
above, share.

As the state looks to increase the number of wind turbines, solar panels, battery storage units, and
ancillary infrastructure statewide, it must recognize that doing so necessarily means increasing the
number of acres of developed land. By permitting development on hitherto undeveloped, or barely
developed, land the state will also be permitting land disturbances. And land disturbance, especially
in sensitive areas, has the potential to impact or destroy Native Nations' cultural resources including
marked and unmarked graves and former village and hunting sites, among others.

Consultation with Native Nations must be clearly and strongly woven throughout regulations so that
potential problems can be identified and addressed early in the permitting process. We urge the
state to require all the precautions possible to prevent a situation where a developer discovers an
impediment to construction only after time, resources, and finances are invested.



The best way to do this is to require consultation—with both those Nations still living on their
ancestral homelands and with those that have been displaced—early in the pre-application process
and throughout permitting. Though some consultation is included in the draft regulations, there is
more that can and must be done to protect cultural resources and ensure that implementation of the
state's climate and renewable energy laws is just and equitable.

First, the Office of Renewable Energy Siting should hire an Indian Nations liaison to facilitate
consultation, provide a single point of contact for nations, developers, regulators, and others, and
help guide conversation or mediate should applications or permitting plans become controversial.
Though hiring additional agency staff is outside of the scope of these draft regulations, having an
in-house staffer filling this role is critical.

In Section 900-1.3, a new section should be added requiring applicants to conduct pre-application
meeting(s) with any Indian Nation(s) upon whose ancestral homelands the project is proposed. The
applicant should provide the Nation(s) with the same information required for pre-application
meetings with local agencies.

Section 900-1.3(h)(2) should be amended to require that the applicant submit the results of the
Phase 1(A) study to both ORES and the Office of Parks, Recreation, and Historic Preservation
(OPRHP) simultaneously. Doing so will engage OPRHP—the state agency responsible for
protecting cultural resources—and provide it with the relevant and necessary information from the
beginning, rather than requiring ORES to consult to determine whether a Phase 1B investigation is
necessary.

When these regulations are finalized, they must achieve multiple goals, including equity. In this
case, ensuring equity means ensuring that the burden of policies, like those designed to reduce
climate-changing emissions and speed up siting and construction of renewables, shouldn't be borne
by a small minority and no one should be victimized by the policies' implications.

Under state law cultural resources like cemeteries and historic sites are afforded protections due to
the land's sacred or historic purpose; New York would not permit a solar farm or turbine that was
proposed within a cemetery or on gravesites. In order to work toward equity, the state must take all
precautions to ensure that renewable resources are not sited in a way that disturbs Native Nations'
cultural resources. As Onondaga Faithkeeper Oren Lyons said about the land, "We've been here a
long time. This is where we're buried, where all our people are buried... the ground literally is our
dust."

Adopting the measures outlined above will help to prevent the disturbance of cultural resources and
provide a framework for respectful engagement with Indian Nations as the state implements our
critically important climate and renewable energy laws. We urge ORES to include these changes in
the final regulations and within the agency itself.

Sincerely,
Signatories of the above listed organizations



Alliance for a Green Economy  •  BK Rot  •  Catskill Mountainkeeper  •  Citizens’ 
Environmnetal Coalition  •  Climate Change Awareness and Action  •  Climate Justice Cornell  
•  CNY Solidarity  •  Coalition to Protect New York  •  Cooperative Economics Alliance NYC  •  
Earth Eden Sanctuary  •  Environmental Action Coalition  •  Environmental Advocates NY  •  
Environmental Justice Taskforce of the WNY Peace Center  •  Hudson River Coop Clearwater  
•  Long Island Progressive Coalition  •  Network for a Sustainable Tomorrow  •  Nuclear 
Information and Resource Service  •  NY Renews  •  NYC-EJA  •  Our Climate  •  People for a 
Healthy Environment  •  Peoples Climate Movement, NY  •  PUSH Buffalo  •  RUPCO, Inc.  
•  Sane Energy Project  •  Sullivan Alliance for Sustainable Development  •  ShaleshockCNY • 
Sierra Club  •  Solstice Initiative  •  Syracuse Peace Council  •  The Banner  •  Western NY 
Environmental Alliance 

 
 
December 7, 2020 
 
Houtan Moaveni, Deputy Executive Director 
New York State Office of Renewable Energy Siting 
99 Washington Avenue 
Albany, New York 12231-0001 
 
RE: Chapter XVIII Title 19 (Subparts 900-1 – 900-5; 900-7 – 900-15) 
 
Dear Mr. Moaveni – 
 
New York State’s nation-leading climate laws require the entire state apparatus do all it can to 
drastically reduce greenhouse gas emissions economy-wide, as well as to ensure that New York 
is producing 100% of its electricity from zero emission sources by 2040. This is a major step in 
the climate crisis fight, and we applaud you, Governor Cuomo, and his Office for Renewable 
Energy Siting (ORES), for all you are doing to meet these mandates. The aim of the draft 
Chapter XVIII Title 19 (Subparts 900-1 – 900-5; 900-7 – 900-15) to, “dramatically speed up the 
siting and construction of major renewable energy projects to combat climate change and help 
jumpstart the state's economic recovery from the COVID-19 pandemic,” are goals we, the 
organizations listed above, share.  
 
As the state looks to increase the number of wind turbines, solar panels, battery storage units, 
and ancillary infrastructure statewide, it must recognize that doing so necessarily means 
increasing the number of acres of developed land. By permitting development on hitherto 
undeveloped, or barely developed, land the state will also be permitting land disturbances. And 
land disturbance, especially in sensitive areas, has the potential to impact or destroy Native 
Nations’ cultural resources including marked and unmarked graves and former village and 
hunting sites, among others. 
 
Consultation with Native Nations must be clearly and strongly woven throughout regulations so 
that potential problems can be identified and addressed early in the permitting process. We 



urge the state to require all the precautions possible to prevent a situation where a developer 
discovers an impediment to construction only after time, resources, and finances are invested.  
 
The best way to do this is to require consultation—with both those Nations still living on their 
ancestral homelands and with those that have been displaced—early in the pre-application 
process and throughout permitting. Though some consultation is included in the draft 
regulations, there is more that can and must be done to protect cultural resources and ensure 
that implementation of the state’s climate and renewable energy laws is just and equitable. 
 
First, the Office of Renewable Energy Siting should hire an Indian Nations liaison to facilitate 
consultation, provide a single point of contact for nations, developers, regulators, and others, 
and help guide conversation or mediate should applications or permitting plans become 
controversial. Though hiring additional agency staff is outside of the scope of these draft 
regulations, having an in-house staffer filling this role is critical. 
 
In Section 900-1.3, a new section should be added requiring applicants to conduct pre-
application meeting(s) with any Indian Nation(s) upon whose ancestral homelands the project is 
proposed. The applicant should provide the Nation(s) with the same information required for 
pre-application meetings with local agencies. 
 
Section 900-1.3(h)(2) should be amended to require that the applicant submit the results of the 
Phase 1(A) study to both ORES and the Office of Parks, Recreation, and Historic Preservation 
(OPRHP) simultaneously. Doing so will engage OPRHP—the state agency responsible for 
protecting cultural resources—and provide it with the relevant and necessary information from 
the beginning, rather than requiring ORES to consult to determine whether a Phase 1B 
investigation is necessary. 
 
When these regulations are finalized, they must achieve multiple goals, including equity. In this 
case, ensuring equity means ensuring that the burden of policies, like those designed to reduce 
climate-changing emissions and speed up siting and construction of renewables, shouldn’t be 
borne by a small minority and no one should be victimized by the policies’ implications.  
 
Under state law cultural resources like cemeteries and historic sites are afforded protections 
due to the land’s sacred or historic purpose; New York would not permit a solar farm or turbine 
that was proposed within a cemetery or on gravesites. In order to work toward equity, the state 
must take all precautions to ensure that renewable resources are not sited in a way that 
disturbs Native Nations’ cultural resources. As Onondaga Faithkeeper Oren Lyons said about 
the land, “We’ve been here a long time. This is where we’re buried, where all our people are 
buried… the ground literally is our dust.” 
 
Adopting the measures outlined above will help to prevent the disturbance of cultural 
resources and provide a framework for respectful engagement with Indian Nations as the state 
implements our critically important climate and renewable energy laws. We urge ORES to 
include these changes in the final regulations and within the agency itself. 



 
Sincerely, 
 
Andra Leimanis ,Communications & Outreach 
Director 
Alliance for a Green Economy 
 

Ceci Pineda 
BK ROT 
 

Katherine Nadeau, Deputy Director 
Catskill Mountainkeeper 
 

Barbara Warren RN, MS 
Citizens' Environmental Coalition 
 

Yvonne Chu, CCAA Volunteer 
Climate Change Awareness and Action 

Katherine Burns, Facilitator 
CNY Solidarity Coalition Climate Justice 
Committee 
 

Zasu Scott, Political Action Committee Organizer 
Climate Justice Cornell 
 

Ali Issa, General Coordinator  
Cooperative Economics Alliance of NYC 
 

Maura Stephens, Co-founder 
Coalition to Protect New York 
 

Kelly Andreuzzi, Organization President 
Environmental Action Coalition 
 

Rev. Nancy Kasper  
Earth Eden Sanctuary  
 

Charley Bowman, Chair 
Environmental Justice Taskforce of the WNY 
Peace Center 
 

Conor Bambrick, Director of Climate Policy 
Environmental Advocates NY 
 

Lisa Tyson, Director 
Long Island Progressive Coalition 
 

Manna Jo Greene  
Hudson River Sloop Clearwater 
 

Timothy Judson, Executive Director 
Nuclear Information and Resource Service 
 

Adam Flint, Director of Clean Energy Programs 
Network for a Sustainable Tomorrow 
 

Eddie Bautsita, Executive Director 
New York City Environmental Justice Alliance 

Stephan Edel, Coalition Coordinator 
NY Renews 
 

Doug Couchon 
People for a Healthy Environment 
 

Jenille Scott, NY Field Organizer 
Our Climate 
 

Rahwa Ghirmatzion, Executive Director 
PUSH Buffalo 
 

Leslie Cagan, Coordinator 
Peoples Climate Movement, NY 
 

Kim Fraczek, Director  
Sane Energy Project 
 

Guy Thomas Kempe, VP Community 
Development 
RUPCO, Inc. 
 

Jack Ramsden, Core Group 
ShaleshockCNY (Syracuse, NY) 
 

Michael Chojnicki, President 
Sullivan Alliance for Sustainable 
Development 
 

Avni Pravin, Program Manager 
Solstice Initiative 
 



Lisa Dix, Senior New York Campaign Manager 
Sierra Club 
 

Lynda Schneekloth 
Western NY Environmental. Alliance 
 

Dwain Wilder, Editor/Publisher 
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Carol Baum,  
Syracuse Peace Council 
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December 7, 2020 

 

Deputy Executive Director Houtan Moaveni 

New York State Office of Renewable Energy Siting 

99 Washington Avenue 

Albany, New York 12231-0001  

 

Re: Comments of Defenders of Wildlife on the Draft Regulations Chapter XVIII Title 19 (Subparts 

900-1 – 900-5; 900-7 – 900-15) 

 

Dear Mr. Moaveni: 

Please accept the following comments from Defenders of Wildlife on the Draft Regulations 

Chapter XVIII Title 19 (Subparts 900-1 – 900-5; 900-7 – 900-15) issued by the Office of Renewable 

Energy Siting on September 16, 2020.1 

Defenders of Wildlife (“Defenders”) is dedicated to protecting native animals and plants in their 

natural communities. Founded in 1947, Defenders is a national conservation organization that 

represents approximately 1.8 million members and supporters in the United States, including more 

than 105,000 in New York who are concerned with wildlife and habitat conservation, including in 

New York.  

Introduction 

We support responsible renewable energy development on public and private lands, including in 

New York, that balances conservation, recreation and other uses of the lands. We support 

responsibly sited and operated renewable energy development as part of a strategy to address climate 

change. We also recognize other important benefits of renewable energy development, including 

helping to maintain clean air and water, providing economic development opportunities, and 

benefits to local communities. We believe energy projects must be sited in a manner that avoids or 

minimizes impacts to wildlife and wild habitat and, where necessary, unavoidable impacts should be 

offset through compensatory mitigation. Renewable energy sources provide benefits such as 

reduction of greenhouse gas emissions, jobs and revenue for communities while reducing the cost of 

electricity for ratepayers.  

To that end, we support the goals established by the Climate Leadership and Community 

Protection Act (CLCPA) to reduce greenhouse gas emissions and deploy more renewable energy to 

 
1 Available at https://ores.ny.gov/system/files/documents/2020/09/draft-regulations-chapter-xviii-title-19-

subparts-900-1-900-5-900-7-900-14.pdf 

https://ores.ny.gov/system/files/documents/2020/09/draft-regulations-chapter-xviii-title-19-subparts-900-1-900-5-900-7-900-14.pdf
https://ores.ny.gov/system/files/documents/2020/09/draft-regulations-chapter-xviii-title-19-subparts-900-1-900-5-900-7-900-14.pdf
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combat climate change. To realize these and other goals of the CLCPA, the New York state enacted 

the Accelerated Renewable Energy Growth and Community Benefit Act (“the Act”) in April 2020 

which, among other things, establishes the Office of Renewable Energy Siting (ORES) responsible 

for siting and permitting certain types of renewable energy projects in New York. We believe that 

the regulations and the standards pertaining to siting and permitting of renewable energy projects 

must be developed extremely carefully and with adequate input from stakeholders for two primary 

reasons: 

• ORES is envisioned to be a “one-stop-shop” for all things related to siting and permitting of 

renewable energy projects. Therefore, ORES must have enough safeguards in place to 

protect natural resources and other uses of the lands in New York that may be impacted by 

renewable energy development. 

• The Act requires that all renewable energy projects be permitted within a year or less. 

Therefore, the regulations governing the development of energy projects must allow for 

adequate analysis of environmental impacts of renewable energy projects and must give 

equal consideration to other values of lands such as protection of wildlife and habitat.  

We thank the ORES for developing draft regulations and accompanying uniform standards and 

conditions to implement the Act and provide following comments. 

General Comments 

1. Avoidance areas for renewable energy development 

We believe that areas with important and sensitive resources, including wildlife, are not 

appropriate for development of any kind. Degraded lands and already disturbed areas should be 

prioritized for renewable energy development in New York and elsewhere. All energy development 

must also follow the mitigation hierarchy for avoiding, minimizing and mitigating impacts. Indeed, 

the Act also requires that renewable energy generation project(s) “… avoids or minimizes, to the 

maximum extent practicable, adverse environmental impacts” and directs the ORES to establish a 

set of uniform standards and conditions “…to avoid, minimize or mitigate potential adverse  

environmental impacts from the siting, design, construction and operation of a major renewable 

energy facility.” We believe the current draft regulations do not provide adequate protection to 

important wildlife areas in the state and fail to provide proper guidance on avoidance. Since 

avoidance is the first step of the mitigation hierarchy, it is important to specify avoidance areas, 

especially those important areas that could have detrimental impacts from development of 

renewable energy projects and related infrastructure. Important wildlife areas such as habitats for 

state-listed species or sites of cultural significant for native American tribes should be identified as 

avoidance areas for the purposes of renewable energy and related infrastructure development.  

We recommend that the regulations identify areas that should be avoided for development of 

renewable energy projects and related infrastructure- for example, sites that provide habitat for state-

listed threatened and endangered species or sites of cultural significance for native American tribes 

in New York. Similarly, key migratory hotspots, particularly in the vicinity of Lake Ontario, which is 

known for funneling birds into a narrow flyway, should also be avoidance areas for wind. 
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2. Adequate staffing and resources for ORES 

We support the creation of the siting office- the ORES- as required by the Act. We believe 

having a one-stop shop for permitting of certain types of projects allows for efficiency and certainty 

for project developers. At the same time, as New York sees an aggressive push for renewable energy 

buildout, it is important that ORES have adequate staffing and resources to process the applications 

for renewable energy projects while also ensuring that there is appropriate balance between 

development of renewable energy projects and conservation. While these regulations do not address 

the resources available to ORES, we would like to take this opportunity to encourage the ORES to 

ensure that it has adequate staffing capacity as well as other resources to ensure that projects are not 

only permitted on time but that the state’s public resources that have the potential to be affected by 

renewable energy development are also adequately protected.  

3. Wildlife species and habitat 

The draft regulations require the applicant to address impacts to the state listed threatened or 

endangered species but fail to provide adequate protection to non-listed species even when non-

listed species such as certain grassland birds and bat species have the potential to be negatively 

impacted by renewable energy development. The New York State Wildlife Action Plan (SWAP)2 

identifies a number of species as needing protection that are not listed as threatened or endangered. 

There are 366 such species, also known as species of greatest conservation need (SGCN), in New 

York of which 166 are designated high priority SGCN. The SWAP identifies “…exploring, 

developing and producing renewable energy” as a threat to SGCN. It is therefore crucial that 

regulations governing development and production of renewable energy provide adequate 

protection to SGCN. Many SGCNs are also designated as species of special concern as defined in 

Section 182.2(i) of 6NYCRR Part 182. 

We recommend that the draft regulations provide adequate protection to SGCN in New York, 

as identified by the SWAP, by adding SGCN under Exhibit 12. 

4. Agency consultation and permitting timeframe 

We understand the importance of efficiency and certainty in permit review processes and as 

such, generally support the one-year permit review time once the application is deemed complete by 

ORES. We also support incentives for projects sited in lower conflict areas and thus generally 

support the proposal to issue permits for projects proposed on repurposed site within 6 months.  

However, we are concerned about one-year automatic approval for consultation in absence of 

action. This concern is mitigated by the requirement that ORES has to first find that the application 

is complete before this review time begins. However, in certain circumstances, one year may not be 

enough to review wildlife characterization report, habitat assessment and surveys and then conduct 

thorough and adequate evaluation of the proposal. To alleviate these concerns, we will reiterate our 

recommendation to ensure adequate resources at ORES, including staffing capacity to perform the 

tasks on time. 

 
2 Available at https://www.dec.ny.gov/docs/wildlife_pdf/swapfinaldraft2015.pdf. 

https://www.dec.ny.gov/docs/wildlife_pdf/swapfinaldraft2015.pdf


4 

 

Specific Comments 

1. Section §900-1.3 Pre-application procedures  

We appreciate that the regulations envision and establish a pre-application process. We believe 

the pre-application process provides an opportunity for early outreach to stakeholders, including 

local communities, gives ORES early notification to prepare for processing the application if and 

when they come in and most importantly allows for early identification of potential impacts of the 

project on the community and the environment as well as opportunities to address the impacts in 

consultation with stakeholders. We have seen in other places that early outreach and early 

identification and addressing of potential impacts reduces resources conflicts and allows for greater 

acceptance by stakeholders.  

Section §900-1.3 (a)(6) of the draft regulations state that during the pre-application meeting 

with the chief executive officer of the municipality(ies) in which the proposed facility will be 

located…the applicant shall provide  

“Any potential impacts of the facility for which consultation with the 

municipality(ies) is required to inform the preparation of the exhibits to the application 

(including, but not necessarily limited to, transportation and visual resources);” 

While we appreciate the requirement that the applicant has to identify potential impacts of the 

facility, there should also be a requirement to propose specific measures to avoid, minimize or 

mitigate for those impacts. Identifying impacts alone does not do anything to alleviate the concerns 

of stakeholders. In fact, it might have the opposite effect of raising alarms about the proposed 

project. However, early identification of impacts as well as identification of potential measures to 

avoid, minimize or mitigate the impacts can help stakeholders better understand the resource 

conflict and be informed about the applicant’s proposal to minimize such conflicts. Therefore, we 

recommend that the language be changed to  

“a detailed explanation of potential impacts of the facility for which consultation 

with the municipality(ies) is required to inform the preparation of the exhibits to the 

application (including, but not necessarily limited to, transportation and visual resources) 

as well as specific measures to avoid, minimize and mitigate the impacts;” 

Section §900-1.3 (b) of the draft regulations state that, project applicants  

“…shall conduct at least one meeting for community members who may be 

adversely impacted by the siting of the facility. The purpose of the meeting is to 

educate the public about the proposed project…” 

We find the language problematic for two reasons:  

a) The language allows project applicants to limit outreach to community members and 

stakeholders to just one meeting. Siting of renewable energy projects is a complex 

issue and one meeting may not be enough for the public to understand the impacts 

of the proposed facility, and  
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b) Our reading of the language is that the draft regulations imply that the public 

meeting is where the project applicant provides information to the community 

members about the project. Part of the public outreach should be to receive feedback 

on the proposal as well, which is not a requirement in the current language. 

Therefore, we recommend that the Section §900-1.3 (b) be amended to allow for and 

encourage more public meetings as well as for the project applicant to receive public input. 

We also note that the pre-application procedures envisioned in the draft regulations stipulate 

consultation with local governments as well as with state agencies such as the New York State 

Department of Environmental Conservation (NYSDEC) and New York State Office of Parks, 

Recreation and Historic Preservation (OPRHP) but not with other entities such as tribal 

governments and public interest groups that may have an interest in the siting of renewable energy 

projects. We recommend that the regulations either require the applicant to demonstrate that they’ve 

either reached out to or consulted with additional stakeholders, especially any tribal government 

which may have an interest in the siting of renewable energy project. To facilitate the outreach by 

applicants, we recommend that the ORES develop a list of relevant stakeholders to be consulted for 

each county so that developers have an easy way to identify and reach out to stakeholders. 

2. §900-1.4 General requirements for applications 

This section of the draft regulations explains the general requirements for an application for a 

major renewable energy facility siting permit. Subsection (a)(4) requires the applicant to provide a 

website through which the applicant will disseminate information to the public. We appreciate that 

the draft regulations make it a requirement to create and publish a website to disseminate 

information about the proposed project. We believe that this requirement will assist the general 

public to openly access and obtain information about the proposed project, including the potential 

environmental land health impacts and ultimately lead to greater transparency in the permitting 

process. We commend the ORES for adding this requirement.  

3. §900-2.3 Exhibit 2: Overview and Public Involvement 

The draft regulations stipulate that the applicant will engage in outreach efforts to the local 

governments and state agencies. However, as discussed above, we are concerned that applicants 

could limit their community engagement and outreach efforts to just organizing one meeting 

without any opportunities for the public to provide feedback. We recommend that the language 

under Section §900-1.3 (b) be changed to allow for and encourage more public meetings as well as 

for the project applicant to receive public input. 

4. §900-2.13 Exhibit 12: NYS Threatened or Endangered Species 

This section requires the applicant to address impacts to the state listed threatened or 

endangered species. While we are aware that the NYSDEC has proposed to revise the list of 

endangered, threatened, and special concern species,3 we recommend that this section of the draft 

 
3 See  https://www.dec.ny.gov/animals/7494.html  

https://www.dec.ny.gov/animals/7494.html
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regulations be expanded to include special concern species and SGCN under the SWAP.4 The 

SWAP5 is the state's guiding document for managing and conserving New York’s species and 

habitats. The SWAP identifies “exploring, developing and producing renewable energy” as well as 

“transport of energy and resources” through utility and service lines,6 as threats to SGCN in New 

York. Specifically, the SWAP recommends “minimizing negative impacts to wildlife from state 

energy policies…such as large-scale renewable power generation” and integrating “…up-to-date 

research on impacts to wildlife and potential mitigation actions into environmental reviews.”7 

We believe any regulations affecting infrastructure development, including renewable energy 

development, should rely on the SWAP to protect and conserve NY’s SGCN because it provides 

useful guidance on conservation of SGCN. To that end, we recommend that the draft regulations 

include SGCN listed in the SWAP in addition to NYS Threatened or Endangered species.  

Grassland birds 

In addition, the SWAP states that “…grassland and forest birds are especially vulnerable to the 

threat of wind power due to habitat loss as a result of building the turbines.”8 Grassland bird 

populations have been declining rapidly stressing the need to protect grassland bird habitat, 

particularly high quality habitat such as grassland focus areas. The NYSDEC has identified and 

designated Grassland Focus Areas and is engaged in restoring and maintaining suitable grassland 

habitats that provide suitable nesting, foraging, and roosting habitat for grassland birds within those 

focus areas. We believe that areas where the state has invested in maintaining grassland and early 

successional habitat should be a priority for conservation and should be avoidance areas for 

development of all kinds, including energy. Further, as we state above, we recommend that the 

regulations address all SGCN, and not just those listed under the NYS Endangered and Threatened 

species list., which will help ensure adequate protection for a wider array of grassland birds and 

other early successional habitat-dependent species. 

Bats 

Research from the last decade has revealed that over half a million bats are killed at wind turbines 

each year in the U.S. and Canada, numbers unprecedented for human-caused bat mortality.9 Wind 

turbines primarily kill bats via collision with moving blades,10 mostly at low wind speeds on warm 

 
4 See https://www.dec.ny.gov/animals/7179.html.  
5 Available at https://www.dec.ny.gov/docs/wildlife_pdf/swapfinaldraft2015.pdf.  
6 Id. Pg. 22. 
7 Id. Pg. 44. 
8 Id. Pg. 33. 
9 Hayes, M. A. (2013). Bats Killed in Large Numbers at United States Wind Energy Facilities. BioScience, 

63(12), 975–979. https://doi.org/10.1525/bio.2013.63.12.10 
10 Although barotrauma can also cause bat fatalities, it is likely a very small contributor to overall mortality at 

wind turbines, especially since bats must be very close to turbine blades to experience barotrauma. 
Baerwald, Erin F., Genevieve H. D’Amours, Brandon J. Klug, and Robert M.R. Barclay. 2008. “Barotrauma 
Is a Significant Cause of Bat Fatalities at Wind Turbines.” Current Biology 18 (16): R695–96. 
https://doi.org/10.1016/j.cub.2008.06.029; Rollins, K. E., D. K. Meyerholz, G. D. Johnson, A. P. 
Capparella, and S. S. Loew. 2012. “A Forensic Investigation Into the Etiology of Bat Mortality at a Wind 

 

https://www.dec.ny.gov/animals/7179.html
https://www.dec.ny.gov/docs/wildlife_pdf/swapfinaldraft2015.pdf
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nights during migration periods.11 Although there is no scientific consensus on why bats are 

attracted to onshore wind facilities—theories range from perceiving turbines as trees to roost in, 

mistaking smooth turbine surfaces as water, to seeking out insect prey that congregate near 

turbines12—this behavior puts them at increased risk for collision with the spinning blades. The 

threat that wind energy poses to migratory bat species was formally recognized by the United 

Nations in October 2017 at the Twelfth Conference of the Parties (COP12) of the Convention on 

the Conservation of Migratory Species (CMS). At COP12, hoary bats along with three other 

migratory bats, were added to Appendix II of CMS, acknowledging that they have a negative 

conservation status, that wind energy is their greatest known threat, and that nations should work to 

devise protections for these species. 

New York has nine bat species including the endangered Indiana Bat (Myotis sodalist) and the 

threatened Northern Long-eared Bat (Myotis septentrionalis). The Small-footed Bat (Myotis leibii) is 

designated as a special concern species in New York and the Little Brown Bat (Myotis lucifugus) is 

considered a high priority SCGN in New York.13 Hoary bats (Aeorestes cinereus), also found in New 

York, are commonly killed by wind turbines, representing 38% of all bat fatalities at wind turbines in 

the United States and Canada. Recent demographic modeling for hoary bats shows that the level of 

mortality experienced at wind turbines in the U.S. and Canada can cause population-level declines. 

Using 2014 installed wind energy capacity and the best estimates for population size and growth 

rate, hoary bat populations will decline by 90% in the next 50 years due to mortality at wind 

turbines. As wind energy development continues, hoary bat populations could decline more 

precipitously if nothing is done to decrease bat mortality. Wind facilities in the Southwestern United 

States have shown high levels of fatalities for various bat species with the fatality rate of 3.3 bat 

fatalities per megawatt per year.  

In 2016, the NYSDEC developed guidelines for conducting bat studies at large scale wind 

energy projects. The guidelines14 state that 

“…the nature and severity of both site-specific and cumulative impacts that 

commercial wind energy projects may have on birds and bats and their habitats in New 

York State is DEC’s most pressing issue related to wind energy development.”15 

NYSDEC staff reviewed data submitted to the NYSDEC following the guidelines and found 

that bat mortality at projects in New York State are greater than projects located in the western part 

 
Farm: Barotrauma or Traumatic Injury?” Veterinary Pathology 49 (2). SAGE PublicationsSage CA: Los 
Angeles, CA: 362–71. https://doi.org/10.1177/0300985812436745. 

11 Arnett, Edward, Manuela Huso, Michael Schirmacher, and John Hayes. 2011. “Altering Turbine Speed 
Reduces Bat Mortality at Wind-Energy Facilities.” Frontiers in Ecology and the Environment 9 (4): 209–14. 
https://doi.org/10.1890/100103. 

12 Cryan et al. 2014. 
13 https://www1.nyc.gov/site/wildlifenyc/animals/bats.page  
14 Guidelines for conducting bird and bat studies at commercial wind energy projects. (2016). New York State 
Department of Environmental Conservation Division of Fish and Wildlife. Available at 
https://tethys.pnnl.gov/sites/default/files/publications/NYSDEC-2016.pdf.  
15 Id. Pg. 1. 

https://www1.nyc.gov/site/wildlifenyc/animals/bats.page
https://tethys.pnnl.gov/sites/default/files/publications/NYSDEC-2016.pdf
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of the U.S.16 We note that the New York SWAP also identifies wind turbines in New York to be 

“…the greatest threat to the tree bats (red, hoary, and silver-haired bat.)17  

Given the potential threat from renewable energy, wind energy particularly, to bats species in 

New York, we recommend that the regulations provide greater protection to bats in New York. We 

recognize that the regulations require applicants to document bat species range through wildlife site 

characterization in the pre-application process under §900-1.3 (g)(1). However, mere listing of bat 

species and site characterization does not provide adequate protection to bat species from the 

impacts of wind projects. In addition to the provisions laid out under Section 900-1.3 (g)(1), for the 

protection of bat species in New York, we recommend that all bat species in New York, be added 

under Exhibit 12, in addition to NYS Threatened or Endangered species. 

5. §900-2.20 Exhibit 19: Environmental Justice 

This section of the draft regulations requires identification and evaluation of significant and 

adverse disproportionate environmental impacts on environmental justice (EJ) areas in and around 

the proposed facility. We appreciate that the draft regulations require the applicant to consider and 

address disproportionate impacts of the proposed project on EJ areas to the maximum extent 

possible. We believe that this requirement will help in ensuring that impacts of renewable energy 

projects are not borne heavily by communities that have been traditionally disadvantaged such as the 

low and middle-income communities in New York. We also believe that this requirement will 

potentially allow more equitable distribution of benefits of renewable energy as well as provide an 

opportunity to address energy justice issues. 

However, to realize these benefits, there needs to be better guidance on how the applicant 

should go about identifying EJ areas as well as on the scope of EJ analysis. Subpart 900-6 uniform 

standards and conditions also fail to provide any guidance on EJ analysis. We recommend that the 

regulations explicitly refer to the potential EJ areas identified by the NYSDEC18 as established in 

Department of Environmental Conservation Commissioner Policy 29 on Environmental Justice and 

Permitting (CP-29) [6 NYCRR Part 487.10]. Furthermore, we recommend that the applicant, in their 

analysis, at a minimum be required to: 

• Adequately analyze how project siting affects energy access to EJ communities, 

• Explain how the siting of renewable energy project(s) provides short and long-term 

benefits to EJ communities, 

• Identify and analyze cumulative impacts of project siting (i.e. in addition to other 

environmental harms already present) in the EJ communities, and 

• Provide an analysis of energy prices and how the project might affect energy affordability 

for EJ communities. 

 
16 New York Wind Energy Guide for Local Decision Makers: Birds and Bats: Impacts and Regulation. Pg. 6. Available at 
https://www.nyserda.ny.gov/-/media/Files/Publications/Research/Biomass-Solar-Wind/NY-Wind-Energy-Guide-
5.pdf  
17 Id. Pg. 33. 
18 More information on EJ areas and state-wide map of EJ areas available at 
https://www.dec.ny.gov/public/333.html  

https://www.nyserda.ny.gov/-/media/Files/Publications/Research/Biomass-Solar-Wind/NY-Wind-Energy-Guide-5.pdf
https://www.nyserda.ny.gov/-/media/Files/Publications/Research/Biomass-Solar-Wind/NY-Wind-Energy-Guide-5.pdf
https://www.dec.ny.gov/public/333.html
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In addition, we recommend that the Subpart 900-6 uniform standards and conditions provide 

some standardization for EJ analysis.  

6. §900-2.24 Exhibit 23: Site Restoration and Decommissioning 

The draft regulations require a Decommissioning and Site Restoration Plan to be included in the 

original application but fail to require the applicant to demonstrate that they have the necessary 

capital necessary to bear the cost of decommissioning at the end of the permit period. Failure to 

require financial assurance on the part of the applicant for project decommissioning and site 

restoration could potentially lead to abandoned projects at the end of the permit period which can 

consequently put the financial burden on local communities for project decommissioning and 

restoration. Absent such financial assurance, local communities will continue to bear the cost and 

impacts of the project at the end of the permit period. Therefore, we recommend that the 

regulations include a requirement to demonstrate that the applicant has adequate financial means 

(e.g. through bonds) to perform decommissioning and site restoration at the end of the permit 

period. 

Conclusion 

Thank you for the opportunity to provide comments. We applaud and support your 

commitment to ensure that renewable energy development in New York happens in a manner that 

protects local communities and ecosystems. If you have any questions regarding these comments, 

please contact me at rthapaliya@defenders.org. 

 

Sincerely, 

 

Rupak Thapaliya 

Defenders of Wildlife 

 

 

 



 
   William R. Evans                  PO Box 45          Telephone (607) 227-4804 
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The following comments on the Office of Renewable Energy Siting’s draft regulations Chapter XVIII 
Title 19 (Subparts 900-1 – 900-5; 900-7 – 900-14) were uploaded via the Public Comment Form on 
December 7, 2020. 

COMMENTS 

1. The draft regulations are inconsistent in providing separate recommendations for solar and 
wind. In section §900-2.8 Exhibit 7: Noise and Vibration, separate stipulations are provided for 
wind and solar, which makes sense because the noise sources are different. Similar inclusion of 
two-track solar & wind stipulations occurs in §900-2.9 Exhibit 8: Visual Impacts, which makes 
sense considering the different type of viewshed alterations incurred. But when it comes to 
“Terrestrial Ecology”, solar and wind are lumped together, with one stipulation track centered 
on T&E species applied to both. Regarding local ecological impacts (e.g., plants & breeding birds) 
at the project site, such a T&E focus may work. But unlike solar in NYS, wind has a large impact 
on non-local migratory birds, species crossing international borders twice a year. These are not 
ours to wantonly impact. 

More than 20 coarse fatality studies in NYS regulated by NYSDEC suggest that collision fatalities 
to migratory birds in NYs are currently in the 10s of thousands annually. The next build out of 
wind energy in NYS will involve wind turbines reaching 600-700 ft above ground level, ~50% 
higher than existing wind turbines, and they will accordingly have much larger rotor-swept 
zones. The migratory bird collision impact per turbine in the future will likely be vastly larger and 
assessing actual impact will be exceedingly difficult. 

New York should take the lead, not sweep this issue under the rug. We should own up to this 
impact and do the best we can to minimize it. The steps to minimize sheer numbers of birds 
killed are different than T&E evaluation and need to be outlined in a separate directive for wind 
developers. The steps involve determining whether corridors of dense migration or flight activity 
would likely occur in the rotor-swept zone of a proposed project.  This does not have to be a 
complicated and in many cases would not involve additional study. For example, known major 
migration concentration zones occur in NYS especially within 2 miles of major water bodies (e.g., 
Great Lakes, St. Lawrence). Stipulating up front that such zones are off limits to 25+ MW wind 
energy projects would alleviate a major source of social friction involved with project siting. As 
we have seen, near-coastal wind projects in NYS like Lighthouse Wind have raised avian impact 
concern from USFWS and national avian conservation organizations. None of the existing inland 
wind projects in NYS have attracted such national attention. 



Stipulating no-build zones in respect for dense migratory bird corridors would be a service to 
companies developing wind in NYS, alleviating the need for them to conduct expensive 
migration studies, and greatly minimizing the potential for lawsuits regarding avian impact.  

Short of stipulating no build zones, requiring that 25+ MW wind energy project developers to 
also provide an exhibit evaluating the potential for major bird migration concentrations (not just 
T&E) at a proposed wind project site is a proactive step NYS could take to speed wind energy 
development and greatly reduce conflicts. Again, in most cases this would not need study. 
Consultation with NYDEC and independent consultants familiar with migration density patterns 
in NYS would in most cases satisfy such a requirement.  But, it is important that the topic of 
migration concentration corridors is on a wind developer’s radar from day one. 

2. For section Subpart 900-2 Application Exhibits regarding “Terrestrial Ecology”: 

The current language only requires Pre-application and Application Exhibit impacts for T&E 
species, and in an Application Exhibit this would be only “based on ecological communities 
present at the facility” (§900-2.12 Exhibit 11: Terrestrial Ecology, section d). This suggests that 
NYS T&E species that are migrating through or across a facility, but that are not a part of the 
ecological community at the project site, do not need consideration.  

For example, there is evidence that the NYS Threatened King Rail migrates through the 
proposed rotor-swept airspace of the former Lighthouse Wind Project during their spring 
migration to breeding grounds further east in Lake Ontario’s southern coastal region. The 
current language in the ORES draft regulations (noted above) appears like it would not enable 
potential impacts to this NYS T&E species to be highlighted. 

I suggest deleting the text: “based on ecological communities present at the facility”. 

3. While NYS may not have a legal statute to help regulate impacts to non-T&E migratory birds, 
NYS is an entity within the United States, which has a long-standing Migratory Bird Treaty Act 
with Canada & Mexico. The MBTA conveys a spirit of avoiding or minimizing the killing migratory 
birds. Regardless of the legal sway of the MBTA in NY, and while the majority of New Yorkers are 
right in having an aggressive stance for renewable energy, it is also likely the majority of New 
Yorkers would be in favor of making a reasonable effort to minimize the impact of commercial-
scale wind energy to non-T&E migratory birds. In other words, I strongly suspect that the 
majority of New Yorkers would make a reasonable effort to swerve their car around a mother 
duck crossing the road with her chicks….and not rationalize that since ducks are not T&E it is not 
necessary to swerve. Reasonable language toward minimizing the impacts of 25+ MW wind 
projects to migratory birds in general (not just T&E species) belongs in the final ORES 
Regulations.  

 

 

 

 



 

American Farmland Trust Comments on ORES Draft Regulations and Uniform 

Standards and Conditions 

Our common aim is to achieve New York state’s critical climate goals through the accelerated permitting 

of large-scale renewable projects, while avoiding and mitigating environmental and community impacts 

to the greatest extent practicable. The proposed ORES regulations are a big first step towards creating a 

streamlined renewable energy site approval process, but AFT is concerned it does not adequately fulfill 

AREGCBA’s legislative mandate that any such process “avoid or minimize, to the maximum extent 

practicable, any potential significant adverse environmental impacts related to the siting, design, 

construction, and operation of a major renewable energy facility.” In our comments, we will address our 

concerns and ideas for how to ensure these proposed regulations minimize and mitigate the adverse 

environmental impacts from large scale solar projects to New York’s farmland. 

Making the Case for Farmland Protection in the Face of Large-Scale Solar 

New York’s over 9 million acres of farmland generates $47 billion in annual economic activity and 

supports over 160,000 jobs while supplying food to people across New York, the country, and the globe, 

and providing invaluable environmental services like clean water and air, flood mitigation, and carbon 

sequestration.i Article XlV, section 4 of the NYS Constitution reflects the importance of our farmland, 

stating, “the policy of the state shall be to conserve and protect its natural resources and scenic beauty 

and encourage the development and improvement of its agricultural lands for the production of food 

and other agricultural products.” To carry this forward, since the early 1990’s more than $180 million in 

state funding has gone towards protecting over 76,000 acres of farmland for food and crop production 

in New York—commitments and investments that have ramped up under this administration.ii 

The COVID-19 pandemic revealed many of the vulnerabilities and weaknesses inherent to globalized 

food supply chains and further emphasized the importance of retaining farmland, farms, and farmers 

within our state to protect our food supply and security for the future. The farm and food economy 

plays a crucial role in New York’s upstate economy and will be critical part of building back better in the 

months and year to come. However, not all farmland is created equal. Only our most productive, 

versatile, and resilient farmland is capable of continued food production over time with minimal 

environmental impact. This land, which makes up 54% of New York’s farmland, is precious and finite and 

should be prioritized for food and crop production in our state and local land use policies.iii 

Research has shown that 43% of lands within proposed Article X project boundaries as of Fall 2019 are 

considered our best farmland. On the map below (bubbles not draw to size), 217,502 acres of land fall 

within the project boundaries and 94,122 of those acres are considered “nationally significant” due to 

their ability to sustain continued food production with little environmental impact over time. There is 

clear need to address this conflict with good policy to create the win-win scenarios we need to advance 

New York’s climate goals while minimizing and mitigating the environmental impacts to our best land. 

American Farmland Trust 
112 Spring Street Suite 207, Saratoga Springs, NY 12866 

518-581-0078 · newyork@farmland.org 
www.farmland.org 



 

Finding the win-win to Build Renewable Energy and Protect Farmland 

It is clear that some solar development on farmland will be necessary in order to reach our climate 

goals, and so when that is the case, the prescribed mitigation must be sufficient and precise. While the 

Clean Energy Plan recognizes that the impact to farmland from renewable development overall may be 

minimal, the impacts from large scale projects to the farmland base within host communities will be 

outsized. Without mitigation efforts, this can increase land values beyond what farmers can afford, 

displace farmer-renters, and damage local farm economies. In addition, we put forward that because 

the overall impact may be small, that is all the more reason to avoid our best farmland for siting of these 

projects. Unlike with wind, there are inherent land-use conflicts between solar harvest on land for 

energy versus food and so large-scale solar development is the focus of these comments. We ask that 

ORES and agencies within the administration recognize and treat our most productive, versatile, and 

resilient farmland as irreplaceable, and priority for protection from development in order to retain a 

viable farm economy and produce the food we need now and in the future.  

It is critical to pay special attention to how the regulations and Uniform Standards and Conditions 

governing large-scale permitting will impact agricultural lands and to ensure we are working to build 

renewable energy in a way that minimizes and mitigates these impacts so we do not irreparably impact 

our farmland base or local farm economies in our quest for energy and climate security. We know that 

this administration and agencies therein, American Farmland Trust and the broader farm community, 

and renewable energy developers are all united in our pursuit of the same critical climate and societal 



goals. We wish to recognize in particular the recent hard work of NYSERDA and the Department of 

Agriculture and Markets (NYSAGM) to find winning pathways forward that balance our energy and 

farmland needs. We applaud NYSERDA’s close work with NYSAGM in their most recent RFP, which 

stated they had begun to adopt a “new approach [that]would follow the mitigation hierarchy of 

avoiding, minimizing, and mitigating potential project impacts, thus balancing the need to efficiently 

advance these projects while protecting farmland and farmers, in a manner that would be deemed to 

satisfy the requirements of AGM Law Section 305.” We look forward to seeing more interagency 

cooperation and the winning compromises it can generate that will help New York build renewables of 

all sizes while still supporting our farms and farmland. 

Given the state constitution, state law, and the importance of our agricultural lands, particularly our 

best lands, to our food supply, economy, and future food system resilience—it is necessary that we work 

simultaneously to create pathways forward for developing renewable energy and retaining our best land 

for farming. This work is urgent, as choices made now will impact land use and the farm economy for 

years to come. By implementing the following recommendations, the current Uniform Standards and 

Conditions can move toward achieving these critical dual goals. 

Recommendations 

Overall, the proposed draft regulations and the Uniform Standards and Conditions could do more to 

take farmland quality and the outsized impact large-scale solar projects will have on host farming 

communities and the land base available for farming into account. The following recommendations to 

enhance these proposals will help New York continue to accelerate siting of renewables to meet energy 

goals while better protecting our agricultural resources in New York. 

Specifying How Documents Requested of Developers will be Used to Mitigate Impacts on Farmland 

Under the current proposed regulations, developers siting on agricultural land must supply soil type 

maps and create an agricultural plan to follow NYSAGM guidelines “to the maximum extent practicable 

… to avoid, minimize, and mitigate impacts to actively farmed class 1-4 soils.” First, we ask that ORES 

clarify how it will use the information requested of developers, as outlined in Section 900-2.16 Exhibit 15 

(a) and (b), to minimize and mitigate impacts to farmland. We believe these regulations could be more 

prescriptive regarding use of this information, explaining how the information gathered will be used to 

direct and/or determine changes to development proposals to minimize the impact on NY’s agricultural 

resources and protect our best agricultural soils. 

Using a Mitigation Fee to Guide Large Scale Solar Siting Away from our Best Farmland When Possible 

The exclusion of a financial mechanism, such as a mitigation fee, that would ensure projects avoid, 

minimize, and mitigate the impact to our most productive, versatile, and resilient farmland is notable. 

Such a fee would help signal to developers that less productive lands should be considered first. The 

most recent NYSERDA RFP begins to include such a mitigation fee to drive innovative siting plans that 

both build our renewable energy generation capacity in New York and protect precious farmland. The 

lack of inclusion of this structure or fee in the ORES review process will mean that projects that don’t 

apply to NYSERDA will not have to comply, or that projects that apply in future years may not be subject 

to the same policy. The proposed regulations should be amended to provide for agricultural mitigation 

payments to a designated fund in the event of such impacts under the authority provided in Executive 

Law § 94-c (e): 

https://codes.findlaw.com/ny/agriculture-and-markets-law/agm-sect-305.html


To the extent that environmental impacts are not completely addressed by uniform standards 
and conditions and site-specific permit conditions proposed by the office, and the office 
determines that mitigation of such impacts may be achieved by off-site mitigation, the office 
may require payment of a fee by the applicant to achieve such off-site mitigation.iv 

We highly recommend the development of such a fee structure with the goal of reducing impact of large 
scale solar siting on our most productive farmland. This would also give developers clarity up front of 
what the costs would be of siting on different types of farmland. This market mechanism is the single 
most important thing the state can do to guide siting away from our best farmland without slowing 
down the buildout of renewable energy.  
 
Requiring a Pre-Application Consultation with the Department of Agriculture and Markets 
There is currently no initial developer pre-application consultation required with NYSAGM like there is 

with DEC, and yet 43% of the acreage within proposed Article X project boundaries as of Fall 2019 

overlapped with our best farmland. To ensure we are achieving this renewable buildout while protecting 

our agricultural resources, we recommend that this up-front consultation be required, if for no other 

reason than to go over potential impacts and mitigation strategies that can inform the development of 

an Agricultural Plan before the train has left the station. 

Clarify and Strengthen the Requirements for Agricultural Plans  

The requirements for the agricultural plan (Section 900-2.16 Exhibit 15(c)) can and should be 

strengthened to ensure agriculture remains viable, while still allowing developers the flexibility they 

need. Agricultural plans should be required for all agricultural soils Class 1-7, not just Class 1-4 soils, as 

these lands in higher classes can still be farmed productively. Greater clarity is needed regarding what 

must go into an agricultural plan, how it will be implemented, and how it will be enforced. We suggest 

these subjects be part of any pre-application consultation with NYSAGM. 

Clarifying when Developers Must Follow NYSAGM Guidelines for Siting  

Developers siting on farmland should be required to meet a high and clearly defined bar regarding soil 

health and disturbance in order to preserve the ability of these soils to be used for agriculture in the 

future. NYSAGM’s practical, science-based guidelines define the bare minimum of what developers can 

and should do to mitigate impacts to farmland from renewable energy buildout—and we appreciate 

ORES picking up on this in the regulations. However, with the addition of the phrase, “to the Maximum 

Extent Practicable” the current language provides developers too many loopholes without further 

definitions. If left unchanged, this would weaken the ability of these regulations to effectively minimize 

impacts to farmland, as stated in the AREGCBA. We recommend supporting the hard work of NYSAGM 

by ensuring that the guidelines—practical, technical, and science-based ways to mitigate impact to 

farmland—are routinely followed. If developers are to be given the choice not to follow these critical 

baseline guidelines, the conditions that trigger this option should be strictly defined in the regulations, 

and not left up to the subjective interpretation of the language “to the maximum extent practicable.” In 

addition, if standards are not followed, ORES should require and define means of remediating soil 

impacts.  

Define How Agricultural Plans Will Help Developers “Avoid, Minimize, Mitigate Impacts to Farmland” 

It is currently unclear what, exactly, developers must include in an agricultural plan in order to 

effectively “avoid, minimize, and mitigate agricultural impacts to active agricultural lands (i.e., land in 

active agriculture production defined as active three (3) of the last five (5) years) within NYS Agricultural 



Land Classified Mineral Soil Groups 1 through 4”. Currently, it seems that all that is required to be 

addressed in this plan is how developers will follow NYSAGM guidelines for siting ‘to the maximum 

extent practicable’. Limiting the plan to solely cover implementation of the NYSAGM guidelines is 

insufficient to effectively avoid, minimize, and mitigate impacts to actively farmed lands and Class 1-4 

soils, and more could be done to ensure this happens. ORES regulations and Uniform Standards and 

Conditions could be strengthened by considering and incorporating the following strategies to minimize 

the environmental impact from projects, as laid out in the recent NYSERDA RFP: 

• Seek to avoid locating projects on or in the NYS Agricultural Land Classification mineral soil 

groups 1-4;  

• Address in the Permitting Plan how it plans to minimize, remediate or offset potential 

agricultural impacts; 

• Consider siting on marginal farm land or farmland that is no longer considered economically 

viable for production; 

• Seek to avoid siting solar projects on land leased for active farming activities, or to explore 

options to allow for farming activities to continue on a portion of the site; 

• Make a commitment to implement vegetation management practices consistent with the New 

York Soil Health (NYSH) initiative; 

• Commit to restoring the land to its original state as productive farmland at the end of the 

project’s useful life; and 

• Seek opportunities for agricultural co-utilization, or farming within the proposed project site. 

Work to Define and Encourage Agrivoltaics 

Finally, we thank ORES for including a mention of agricultural co-utilization, which could be a good 

candidate for a win-win strategy to preserve or in some cases even create farmland while building more 

solar in New York. First, we recommend changing the language in the draft regulations and Uniform 

Standards and Conditions from Agricultural Co-Utilization to ‘Agrivoltaics’, ‘dual use’, or colloquially, ‘co-

location’, the globally used and commonly accepted terms for pairing agricultural activities with solar 

energy generation on the same parcel.  

 

Agrivoltaic innovations are taking place across the world to make this activity more approachable, 

productive, and economically feasible, but right now, some of these methods need support and a proof 

of concept in New York. In addition, in order to be done well to make sure this activity does support true 

farming while building solar energy generation in New York, the terms need to be more clearly defined. 

Below are ways in which New York can arrive at a strong definition of agricultural co-utilization that 

prevents co-optation and supports continued agricultural activity alongside solar energy generation: 

• NYSAGM should create guidelines defining what qualifies as agrivoltaics in New York. Soil 

type and its full potential and current use should be considered within this definition to 

determine whether proposed activities qualify as dual use. Alternatively, maximum shading 

requirements could be developed with lower shading percentage maximums on higher 

quality soils (for example, 40% maximum shading on Class 1 soils, 50% maximum on Class 2 

soils etc.). Room for farm equipment must be maintained to qualify. 

• Dual use plans submitted by developers should guarantee feasibility and actual continuation 

of activity throughout the lifetime of the project. Enforcement mechanisms should be 

defined and implemented to ensure this remains true. Examples could include contracts 



with NYSAGM, annual reporting requirements, periodic audits, and loss of any financial 

benefit received in the event of compliance failure. 

• Farmers or accredited third party agricultural professionals should be involved in every step 

of assembling a dual use plan, and should be required to approve the final product. 

• If agrivoltaics is to effectively mitigate the loss of farmland in the face of solar development, 

it must be a strictly defined and applied term. Pollinators alone, while beneficial, should not 

be considered agrivoltaics.  

• Language should ultimately be crafted in a way that incentivizes new creative solutions to 

the challenge of co-location, rather than be a stagnant set of options or practices.  

We also put forward that if the state intends to encourage or enable agrivoltaics in New York, it will 

need to develop and communicate a clear programmatic pathway so developers are incentivized to 

expend the time, effort, and/or financial expense to develop and implement a dual use plan. These 

actions can include funding pilot programs and research, rate adders, and developing property tax 

incentives. Once effectively defined, we also suggest the state prefer agrivoltaic projects in awarding 

permits. 

Conclusion  

We remain committed to pursuing New York’s climate goals and supporting the development of 

necessary renewable energy to get there. At the same time, we must remain vigilant in supporting our 

farm economy, our food security, and the irreplaceable, finite resource that is our productive farmland. 

The ORES regulations and Uniform Standards and Conditions will meaningfully guide large scale 

renewable development, including on farmland, for many years to come. Thank you to the staff at ORES 

and within the administration for reviewing these comments, and considering these recommendations 

which, if implemented will better leverage NYSAGM’s expertise, and which will ultimately help create 

the win-win of renewable energy buildout while supporting farm viability and farmland protection. 

 

 

 

 

 

 

 
i Farm Credit East. 2020. Northeast Economic Engine:  Agriculture, Forest Products, Commercial Fishing. 

18-19. https://www.farmcrediteast.com/knowledge-

exchange/Reports/2020%20Northeast%20Economic%20Engine  

ii As reported by the New York State Department of Agriculture and Markets, 2020 
 
iii American Farmland Trust.  2020. “Farms Under Threat: The State of the States. Agricultural Land 

Conversion Highlight Summary: New York.” https://csp-fut.appspot.com/. 

iv Executive Law § 94-c(e) 

https://csp-fut.appspot.com/
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